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Virginia Alcoholic Beverage Control Authority

Chief Executive Officer
Travis G. Hill

October 31, 2023

The Honorable Janet D. Howell
Chair of Senate Finance Committee

P.O. Box 2608

Reston, Virginia 20195-0608
District32(@senate. virginia.gov

The Honorable Roxann L. Robinson
Chair of House of Finance

P.O. Box 4627

Midlothian, Virginia 23112
DelRRobinson@house. irginia.gov

The Honorable Barry D. Knight
Chair of Virginia House of Appropriations

201 North 9 Street

Richmond, Virginia 23219
DelBKnight@house.virginia.eov

Dear Chairs Howell, Robinson and Knight:

Chair
Timothy D. Hugo

Vice Chair
Robert C. Sledd

Board of Directors
William D. Euille
Gregory F. Holland
Mark E. Rubin

Please find attached a report by the Virginia Alcoholic Beverage Control Authority regarding an
assessment of a licensing scheme for liquid nicotine. This report is prepared pursuant to Chapter
795 of the 2023 Virginia Acts of Assembly.

Please do not hesitate to call if you should have any questions.

Very truly yours,

Fhgrn - RS
Thomas W. Kirby,

Interim CEQO and Chief Law Enforcement Officer
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REPORT OF THE VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTHORITY ON THE
ASSESSMENT OF A LICENSING SCHEME FOR LIQUID NICOTINE

During the 2023 session of the General Assembly, SB 1350 and HB 2296 were introduced by Senator
Ebbin and Delegate Hope respectively. The legislation proposed to establish a licensing scheme for liquid
nicotine product retailers. The purpose of the legislation was to reduce underage sales of nicotine vapor
products, codify best practices relating to the sale of these products, codify a tax to be imposed, and to
bolster enforcement mechanisms necessary to address underage sales and tax compliance.

The legislation as introduced was not enacted. Rather, the original legislation was amended to a Section
1 bill and requested the Secretary of Finance to undertake a study to assess a licensing scheme for liquid
nicotine. During the Governor’s review of legislation, it was determined that Virginia ABC should
undertake the study rather than the Secretary of Finance. During the reconvened session, that
amendment was adopted; and during the interim, Virginia ABC convened stakeholders to study the
issue.

Virginia ABC solicited participation from the various groups noted in the study legislation, sought out
other parties to participate, and invited others to participate that had been brought to our attention by
Senator Ebbin.

Approximately 25 individuals representing retailers, public health organizations, tobacco and vaporized
nicotine companies and wholesalers generously provided their time and talent to the task. A list of the
participating stakeholders is attached as Appendix 1.

STAKEHOLDER PROCESS

Having coordinated a strong and inclusive group of stakeholders, the group commenced their efforts in
earnest. The initial meeting of the group was held on July 25, 2023. The agenda for that meeting
included several presentations from group members. On behalf of the Virginia Smoke Free Association,
which represents interests of Virginia’s Nicotine Vapor Products manufacturers, distributors, and
retailers, Dylan Bishop presented the history of the issue, tracing the originally introduced legislation,
the import of that legislation, and a desire to work with the stakeholder group to modify the original
approach in a manner that could be potentially acceptable to all parties. Shannon Quinby, representing
the Preventing Tobacco Addiction Foundation / Tobacco 21, voiced their support for a licensing scheme
with emphasis on the need to address the purchase of tobacco and liquid nicotine products by underage
individuals. The Department of Behavioral Health and Development Services was represented by
Colleen Hughes who serves as the SYNAR Coordinator for the Department. Ms. Hughes’ focus was
likewise on the need to address underage sales and the legal necessity to do so. A final presentation at
the initial meeting of the stakeholder group was by the Virginia Foundation for Healthy Youth which
likewise supported a licensing scheme with emphasis on the need to curtail underage purchases of the
subject products.
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In addition to the retailers represented by the Virginia Smoke Free Association, convenience store
retailers and others were solicited to also make presentations at the inaugural session but chose not to
do so. The convenience store retailers did provide written comments, which are included in this Report
at Appendix 6.

Following a discussion of the points made by the various presenters, a discussion was held among the
group on the points made and the direction the group would like their study to go from this point. One
seemingly key point was how to assess the volume of entities that may be subject to licensing. Who are
they; where are they located; what would be the cost of a licensing program, and what state entity could
be responsible for managing a licensing program. With those questions posed for the group, the
stakeholders moved to scheduling a second meeting.

A second meeting of the group was held on September 20, 2023. At the request of the stakeholders,
that meeting focused on costs associated with a licensing program, the interests of the stakeholders in
considering a registration program as contrasted with a full licensing system, and the group’s interest in
addressing underage sales in a meaningful way. (see September 20, 2023, minutes included in Appendix
2.)

While costs of any licensing program are paramount in ultimate decision-making, the opinions of
stakeholders varied widely on the issue. Reference was made by some to fiscal impact statements on
the original 2023 legislation by some members, while others opined that those costs were low given the
growth in the markets. A process for accurately determining costs of a licensing program has proved
challenging. Several study efforts about costs for such a program have been undertaken in recent years.
Appropriately, those costs seem to rise with market growth and new entrants into the market.

The stakeholder group determined to conclude their discussions following this meeting. Participants
were encouraged to provide written comments and recommendations for inclusion in this report. A
number of stakeholders chose to do so, and those comments are included in this report as Appendix 3.

PRIOR EFFORTS ON LICENSING TOBACCO/LIQUID NICOTINE RETAILERS

The issue of licensing tobacco retailers has a long history of study in the Commonwealth. An informal
ad hoc group led by Delegate Hope met on several occasions to examine the issue of licensing. In 2021,
the Department of Taxation, with the assistance of the Department of Behavioral Health and
Development Services and the Virginia Alcoholic Beverage Control Authority, undertook an examination
of the issue pursuant proposed legislation introduced during the 2021 General Assembly session. (HB
2164) These efforts have not resulted in any consensus approach regarding licensing of tobacco retailers
or liquid nicotine retailers. The Department of Taxation study is incorporated in Appendix 4 of this
Report.

This initiative by Virginia ABC is no different.

While the stakeholder group was attentive and engaged, a consensus recommendation proved difficult
(see the stakeholder comments in Appendix 6). Public health officials, the Virginia Smoke Free
Association, Virginia Commonwealth University faculty from various departments and others were
strong advocates for a licensing program.
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While licensing of retailers was not an area of any agreement or consensus, the topic of addressing
underage sales of these products does appear to be an area where some collective progress could be
advanced. Throughout the multitude of studies on this topic, one of the primary talking points that
appears to have held back any progress on licensing was the cost of such a program. That hurdle may
not hold true for the ability of the Commonwealth to address underage sales.

Provided to the study group by public health officials was correspondence from the Office of the
Attorney General to Ms. Marty Kilgore, Executive Director of the Virginia Foundation for Healthy Youth.
That correspondence sets out the funding to be received by the Commonwealth as a result of settlement
with JUUL Labs, Inc. and the Commonwealth. The correspondence notes that “each of the intended uses
(of funds) has at its core a concern about protecting Virginia’s vulnerable youth from the lure of ENDS
products”. A copy of this correspondence is attached as Appendix 5.

STAKEHOLDER RECCOMMENDATIONS

The stakeholder group worked diligently on the issues at hand but like other efforts on this topic, there
was no consensus recommendation. Individual stakeholders do make their own recommendations in
written materials which can be found in Appendix 3 to this report. There was shared concern among
the group regarding potential efforts to address underage sales.

It would seem appropriate that the Department of Behavioral Health and Development Services could
continue to work with the Office of the Attorney General and the Department of Taxation to develop an
underage purchasing preventive program utilizing unappropriated funds from the Juul settlement.
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Appendix 1

List of Stakeholders

82



W N bhWDNE

N NNNNNNRRRRBRRRBRRRR
O Ul WNPEFRPOOOONOULPD WNEFO

Liquid Nicotine Licensing Study
Participation List

Anne Junia, Powell Junia P.C.

Anne Leigh Kerr, Reynolds American

John Rainey, Altria

Chris Whyte, Vectre Consulting Group
Jeff Smith, IV, The Smith Group, Inc.

Brett Vassey, VMA

Bea Gonzalez, Capitol Results Consulting
Dylan Bishop, Smokefree Virginia

Carter Hutchinson, Senator Ebbin’s Office

. Nichole Wescott-Hayes

. Susan Gaston, Gaston Group

. Chuck Duvall, Lindl Corporation (7-Eleven)

. Mike O’Connor, Va. Petroleum & Convenience Marketers Association

. Dylan Bishop, Eckert Seamans Cherin & Mellott, LLC

. Kelly Fitzgerald, Alliance Group (Representing the American Cancer Society, and American Heart Assn)
. Shannon Quinby, Tobacco 21, Eastern Regional Director

. Marge White, VA Foundation for Healthy Youth, Deputy Director

. Gina Roberts - VDH, Current Acting TCP Program Manager

. Will Egen - Virginia Commission on Youth, Senior Legal Policy Analyst

. Colleen Hughes, Virginia Department of Behavioral Health & Developmental Services
. Jennifer Faison, Virginia Community Service Boards

. Delegate Patrick A. Hope,

. Marty Kilgore, Virginia Foundation for Healthy Youth

. Brennan Smith, Virginia Foundation for Healthy Youth

. Zach LeMaster, Virginia Asian American Store Owners Association

. Jennifer Cunningham, JUUL
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Appendix 2

Minutes from the July 25, 2023, meeting

Minutes from the September 20, 2023, meeting
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MINUTES OF THE
VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTHORITY
2023 LIQUID NICOTINE LICENSING STUDY

TUESDAY, JULY 25, 2023
VIRGINIA ABC HEADQUARTERS
MECHANICSVILLE, VIRGINIA

The Liquid Nicotine Licensing Study group met at the Virginia ABC Headquarters in
Mechanicsville, Virginia on Tuesday, July 25, 2023.

Study Group Participants:

See appendix 1.
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Opening Remarks

Mr. Daniel called the meeting to order at 2:01 p.m. The study group was sent a
letter dated July 11, 2023, inviting identified individuals to participate in the
Virginia ABC study on Senate Bill 1350 and House Bill 2296.

Mr. Daniel informed the group that the scope of this study was manifested in a
Section 1 Bill ultimately adopted by the General Assembly as Chapter 761 and
the findings will come from the group at large.

Case for Licensing — Presentation by Dylan Bishop, Smoke Free Virginia

Mr. Bishop stated that the Virginia Smoke Free Association represents the
interests of Virginia’s nicotine vapor products, manufactures, distributors, and
retailers. The group’s focus is on tobacco harm reduction.

Mr. Bishop highlighted from his PowerPoint presentation, that the sale of nicotine
vapor products in VA is essentially unregulated. There is no license or
registration requirements, data shows that existing penalties for selling to
underage persons are not stringent enough, and the tax imposed on liquid
nicotine remains uncodified and unenforceable.

Virginia Smoke Free Association worked with Senator Ebbin and Delegate Hope
to introduce Senate Bill 1350 and House Bill 2296. Both of the bills sought to use
licensing to reduce underage sale/usage of nicotine vapor products; codify best
practices relating to the rale of liquid nicotine products; codify and create a more
equitable tax framework; bolster enforcement mechanisms and resources
relating to underage sales and tax compliance.

Virginia Smoke Free Association would like to see that all manufactures,
distributors, and retailers obtain a license to sell nicotine vapor products in or into
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VA from Depart of Tax. Require the use of third-party age verification software
before each sale. Limit the sale to two vapor products and five bottles/packages
of liquid nicotine at a time. Would also like to see stiffer penalties (1%t offense:
$1,000 civil penalty; 2" offense - $5,000 civil penalty and 30-day suspension of
their license; 3" violations - $10,000 civil penalty and permanent revocation of
license).

Virginia Smoke Free Association believes that Department of Taxation has the
data necessary to adequately enforce Virginia's tax on liquid nicotine. The
Department of Tax would need to be involved with any licensing as it already
"permits” most other tobacco merchants. Also, within any proposed licensing
structure, the administering agency would not need to have its own law
enforcement, the agency can rely on FDA enforcement data which is updated
monthly.

Case for Licensing — Presentation by Shannon Quinby, Eastern Regional
Director — Preventing Tobacco Addiction Foundation/Tobacco 21

Ms. Quinby gave a brief overview of the Tobacco Free Alliance of Virginia whose
goal is to focus on pricing of tobacco products, creating comprehensive tobacco-
free environments, and supporting and sharing tobacco prevention and
cessation. The group is represented by Virginia Residents, businesses,
academic institutions, health care providers, community-based organizations,
non-profit groups, state agencies and advocates. Tobacco 21 followed up stating
that Tobacco 21 represents the Tobacco Free Alliance of Virginia, and the
common goal is to pass tobacco licensing.

Statistics were given stating that in Virginia, 14% of Adults in Virginia who smoke;
19.9% - High school students who vape; $3.61 billion - Annual health care costs
in Virginia directly caused by smoking; $314 million - Tobacco industry marketing
in VA each year; 30% - Proportion of cancer deaths in Virginia attributable to
smoking; $931 - Yearly tax burden per household caused by smoking-related
government expenditures.

The group would like to see full tobacco retail licensing, not just for liquid
nicotine. The benefit for full licensing is that it improves retailer’s accountability;
reduces illegal sales to youth; reduces youth initiation and use; funds more
enforcement; and protects federal funding.

Presentation by Colleen Hughes, Synar Coordinator Virginia Department of
Behavioral Health & Developmental Services.

Ms. Hughes began by stating that in 1996, the Substance Abuse and Mental
Health Service Administration, or SAMHSA, issued the Synar regulation. The
original age was 18 to purchase tobacco but was later changed to 21 when the
Federal Tobacco 21 law took effect. The regulations required states to enact
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laws prohibiting the sale of tobacco and nicotine products to anyone under age
21 and to enforcement of laws; conduct annual compliance inspections and to
achieve a Retailer Violation Rate of no more than 20%. It was noted that failure
to achieve this can result in a penalty of up to 10% of our total Block Grant
Allocation, this amount in Virginia would equate to almost $42 million.

Ms. Hughes noted that Virginia ABC is the enforcement body for both alcohol and
tobacco in the state. DBHDS partners with ABC to conduct the annual Synar
inspections. The FDA had contracts with ABC through May 2018, currently the
contracts are held by a third-party contractor. It was noted that the inspection
history prior to May 2018, showed about 50% of retailers were inspected
annually between FDA and Synar inspections. Since 2018, only about 10% of
retailers are inspected. FDA is doing some underage inspections but not to the
level that they were when ABC held the contract.

Statistics were reviewed regarding past enforcement violations rates through
Synar Inspections and State-Funded supplemental Inspections.

The Department partnered with preventions units to try and identify every
tobacco and nicotine retailer in which they drove every primary and secondary
road in their identified area and identified every retailer they could which equated
to around 56,416 miles of road driven. This resulted in an initial list of 4,000
retailers but when compared to lists provided by the FDA, Synar, and Dun &
Bradstreet, brought the list up to 8200 retailers. Going through the verification
process removed about 30% of stores because they did not sell tobacco
products, however this search added 2,000 stores that were not included in any
list.

Assignment for Second Meeting and Closing Remarks.

Mr. Bishop asked if ABC could get a representative from the Department of
Taxation to participate in the study.

Ms. Quinby added that within the last few years progress has been made for a
retail license program, however, there appears to be issues that include the initial
start-up cost of the programs, resistance from the tobacco industry and the costs
associated with an annual fee for a license.

Mr. Daniel asked all participants to call or email him with thoughts for agenda
items for the next meeting and to brainstorm some suggestions for ultimate
recommendations that could be incorporated into a final report to the General
Assembly.

The meeting concluded at 3:21 p.m.



MINUTES OF THE
VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTHORITY
2023 LIQUID NICOTINE LICENSING STUDY

WEDNESDAY, SEPTEMBER 20, 2023
VIRGINIA ABC HEADQUARTERS
MECHANICSVILLE, VIRGINIA

The Liquid Nicotine Licensing Study group met at the Virginia ABC Headquarters in
Mechanicsville, Virginia on Wednesday, September 20, 2023.

Study Group Participants:

See appendix 1.
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Opening Remarks

Mr. Daniel called the meeting to order at 2:01 p.m. The study group was sent a
letter dated September 7, 2023, inviting identified individuals back to participate
with agenda items that include the analysis of costs associated with a licensing
program both from an administrative perspective as well as an enforcement
perspective. Additionally, follow up conversations from the first meeting that
includes discussion on a registration program versus a licensing program and
strengthening underage enforcement mechanisms.

Presentation by Dr. Randy Koch Retired Affiliate Faculty, Virginia Commonwealth
University, Department of Psycholoqgy

Dr. Koch highlighted from his presentation that the minimum legal age of
purchase laws must be accompanied by effective enforcement in order to reduce
youth tobacco use; tobacco retail licensing is a critical component of an effective
minimum legal age enforcement strategy; and retail licensing in Virginia would
provide the resources needed to reduce sales to young buyers and bring down
young tobacco users.

It is believed that in an effective tobacco retail licensing program, a license
should be required of all tobacco retailers to sell any tobacco products, including
e-cigarettes and heated tobacco products; a licensing fee sufficient to fund
adequate implementation and enforcement; a license should be renewed
annually; a provision that any violation of local, state or federal law is a violation
of the license; a requirement that the retailer train their employees as a condition
of the license; and a graduated penalty system for violations.

Dr. Koch provided statistics that there are currently 8,286 tobacco/nicotine
retailers in Virginia, including 222 reported as “e-cig/vape shops” as of 2019. If
Virginia implemented a tobacco retail licensing program with an annual fee of
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$80, it would generate approximately $662,880. There are currently 39 states
that require some form of license to sell tobacco products in which Virginia could
use to inform the development of a program.

Group Discussion

Mr. Kirby informed the group that he researched prior data and found that there
would be approximately 5,000 tobacco outlets in Virginia and that any licensing
structure needs to consider what the qualifiers would be for a license, conducting
inspections of the location, conducting investigation of complaints and
adjudication of any complaints. He stated that if a division was created there
could be a staff of about 20 people (approximately 250 licensees per employee).
In terms of cost, the first year would cost about $5 million for start-up and
recurring costs would be approximately $2 million per year. These figures are
based off using an existing organization that has procurement, human resources,
and technology resources.

Members discussed that in terms of Agents, they were not looking for a specific
enforcement arm, but anticipating that the Department of Taxation would take on
some of these tasks. When reviewing the fiscal impact statement that
accompanied Senator Ebbin’s bill, for Fiscal Year 23 the initial cost was $7.6
million and $2.4 million for subsequent years. The impact statement also
discussed including 24 full-time employment positions.

Mr. Kirby followed up stating that licensing and liasioning are viewed separately.
There have been approximately 1,800 tobacco checks performed this year with
another 819 scheduled through the rest of the year. Virginia ABC is at the end of
available resources as enforcement has approximately 20,000 alcohol licensees.
Currently, between alcohol and tobacco there is a compliance rate of 87%. The
group followed up asking if other agencies such as Sheriff’s Offices, Local or
State Police Offices could help with stings in order to limit costs.

Mr. Daniel asked if any adjudication process was included within the original
fiscal impact statement and if there was a consideration of additional revenue
with civil penalties includes. That number was currently inconclusive as there
was no data to support it. Discussion was held that there would need to be an
administrative process of the agency until the resources of the agency are
exhausted and then could move violations to the local court systems.

Discussion was held regarding a settlement the Office of Attorney General has
with Jewel labs where there is a total of $16.5 million dollars which is paid over
the course of seven years and that money has not been appropriated yet. The
group identified that this money must be used for tobacco harm reduction and
youth diversion. The Attorney General’s Office has stated that approval for the
use of that money must come from the General Assembly.
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Closing Remarks.

Mr. Daniel discussed with the group that a lot of ideas and information was given
today but no consensus seemed to have been formed. The group determined to
conclude further discussions following this meeting. Mr. Daniel encouraged all
participants to provide written comments and recommendations to be included in
the final report.



Appendix 3

Initial Presentations

e Dylan Bishop for VSFA Power Point
e Colleen Hughes, Virginia Department of Behavioral Health & Developmental Services
e Dr. Koch, VCU Department of Psychology for Licensing Retail Tobacco Outlets
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Licensing Retail Tobacco Outlets to Reduce

Youth Access to Tobacco Products in Virginia

Virginia Commonwealth University, Department of Psycholegy
November 2013

Key Points

» Minimum legal age {MLA) of purchase laws must be accompanied by effective
enforcement in order to reduce youth tobacco use—current enforcement activities in
Virginia are inadequate to prevent youth from using tobacc¢o produckhs

= Tobacco retail licensing Is a critical component of an effective MLA enforcement
strategy for reducing sales of tobacco to minors

s Tobacco retail licensing in Virginla would provide the resources neaded to reduce sales
to youth and furlher drive down youth tobacco use

Despite significant decreases in cigarette smoking by youth over the past bwo decades, the
percentage of high schoal youth who are current smokers remains unacceptably high (8.6%)."
Perhaps more concerning is the dramatic increase in the percentage of youth who are using e-
cigarettes; an increase of 78% among high school youth from 2017 to 2018 (11.7% and 20.9%,
respeciively:l.? Given the long-term health consequences of tobacco use and nicotine dependence,
more elfeclive strategies to prevent youth tabacco use must be implemented, nationally and in
Virginia. One such strategy is to reduce youth access to tobaceo products by taking active steps to
prevent the sale af these producls to young people, as thraugh minimurn legal age (MLA) of sale
laws. While MLA laws are an important part of effarts to decrease youth tobacco use, past experience
demonstratas “that the mere adoption of a law prohibiting the sale of tobacco products bo minors is
insufflicient to prevent the [actual] sale of tobacco to children.” MLA laws must be combined with
effective enforcemant that drives down illegal sales to minors. Further, significant reductians in illegal
sales fo minars consistently has bean found to reduce youth smoking rates, the ultimate goal.™*

Tohacco Retail Licensing is a Key Gomponent of MLA Laws

Tobaceo refail licensing (TRL) is a key component of an effective enforcement program for state MLA
of sale laws.®® Through TRL, states can require specific actions on the part of reteil stores as a
condition of selling tobacco products, with failure to do so resulting in a suspension or revacation of
the license. %" There are three major ways in which licensing can influence the implementation and
efficacy of MLA laws: 1] licensing will produce a comprehensive list of retail tobaceo autlets that can
then be targeted in vendor education and enforcement efforts, '? 2) licensing fees can be used to
generate the funds needed to support a comprehensive system of vendor education and
enforcement. and 3} incremental monetary fines as well as license suspensions and revocations as
penalties for selling tobaceo products to minors are a significant deterrent to violating state MLA

laws.1?

Current Environmant In Yirginia
Virginia recently took & major step 1o reduce the harms of tobeceo use by increasing the MLA to 21

years. However, this occurred at a time when our enforcement efforts related to sales o underage
buyers have been saverely recduced. resulting in an increased retailer violation rate (RVR). In the
mast recent year, compliance checks (i.e., "false buys® by underage buyers) were conducted far only

1
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6.4% (less than 6Q00) of retail tobacco outlets, compared to approximately 50% of retailers prior to the
lass of the state-wide FDA contract in May 2018." As a result, Virginia’s RVR has greatly increased,
thus making tobacco and nicoting products more accessible bo youth. Spacifically, the RVR for FFY
2010 was 16.8%, a 59.5% increase over FFY 2018." If this rate rises above 20%, the state risks
losing approximately $17 miflion of Federal Substance Abuse Block Grant dollare.® Given the recent
change in the MLA to 21 years, Virginia is likely to experience an even greater increase in the RVR
unless there is stranger enforcement of existing laws combined with retailer licensing.

How do other States License Retail Tobacco Outlets?

Currently, 39 states require some form of license to sell one or more types of tobacco products. Their
experience can be used to inform the development of an effective TRL system in Virginia as parl of &
comprehensive program to enforce our MLA law. Most states {74%) Lhat license retail tobacco outlats
require that the license be renewad on an annual basis. In those states that levy a licensing fee (87%
of states where tobacco retail outlets are licensed), the fee is set using & variety of approaches. For
example, some states have a fixed fee regardiess of the tobacco product baing sald, while others
have different fees for different products (Alaska, Massachusells). in other states, licensing fees vary
by city population {Alabama) or by refailer's annual gross revenue fram total cigarette/tabacco sales
within prier year. In addition, the fee can also vary by the type of license application; that is, when it is
a renewal license, the fee tends to be lower (Texas, Utah, Maryland)." The average annual fee for a
one-year retail tobacea license in August 2017 where thane was a fixed fee {56% of states that
require a license) was $81.10 per year and ranged from $5 in Montana and Delaware to $300 in New

York (see Table 1).

Best Practices in Tobacco Retail Licensing

An effective TRL program should include the following: 1) a reguired license 1o sell any tobacco
product (including e-cigarettes and heated tobacco products} that is applied to all tobaceo retailers
fincluding gas stations, convenience stores, larger grocery stores, and phammacies), 2) & licensing fee
sufficient ta fund adequate implementation and enforeement of the law, 3) the license must be
renewed annually, 43 a provisian that any violation of local, state, or federal law is a viclation of the
license; 5) a requirement that the retailer train their employees as a condition of receiving a license,
and B) a graduated penalty system for violators, including monetary fines, license revocation or
suspension.®*""* A summary of state penalties levied against retailers for selling tobacco products

to minors is presented in Table 2.

What wlll be the Impact of Licensing in Virginla?

Currently, there are 8,286 tobacco/nicotine retailers in Virginia, including 222 reported as "e-cig/ivape
shop™. ¥ If Virginia were ta implement a TRL with an annual licensing fee of $80 (approximately the
current nation-wide average of $81.10), it muldﬁenerate 5662 380 that could be used to enhance
MLA enforcement and retailer education efforts.

Conclusion

Virginia is to be congratulated for enacting new legislation increasing the minimum legal age af sale
of tobacco products to persons 21 years. However, numerous studies and our own experience in
Virginia demenstrates that without strong enforcement efforts, particalarly retsil compliance checks,
tohaceo products will increasingly be sold to underage buyers. TRL would greatly enhance our ability
to enforce Virginia’s new Tobacco 21 law by hefping to identify ali retail tobacco outlets. providing
funds for enforcement and retailer education efforls, and creating strong disincentives for sales to
minars through a graduated system of monetary fines and license suspensions/revocations. The
funds generated thmugh licansing fees wauld support the strong enforcement efforts needed to
reduce the public health burden of tobacco products in Virginia.

122



APPENDIX 1

1.

Centers for Disease Control and Prevention. Youth Risk Behavior Survey, 2017. Available at:
https://nced.cde gov/Youthonline/App/Results. aspx?TT=A&0UT=08SID=HS&QID=QQ&L [D=XX&Y|D=201
7&LID2=&YID2=&COL=S&RO\N1_=N&ROW2=N&HT=QQ&LCT=LL&FS=S1&FR=R1&FG=G1&FA=A1&FI=
I1&FP_=P1&FSL=S1&FRL=R1&FGL=G1&FAL=A1&F!L=I1&FPL=P1&PV=&TST=FaIse&C1=&CZ=&QP=G&
DP=1&VA=CI&CS=Y&SYID=&EYID=&SC=DEFAULT&S0=ASC. Accessed October 25, 2019.

Cullen KA, Ambrose BK, Gentzke AS, Apelberg BJ, Jamal A, King BA. Notes from the Field:
Increase in use of electronic cigarettes and any tobacco product among middle and high school
students — United States, 2011-2018. MMWR Morbidity & Mortality Weekly Report 2018.
67(45):1276-1277.

DiFranza JR. Which interventions against the sale of tobacco to minors can be expected to reduce
smoking? Tobacco Control. 2012; 21(4) 436—442.

Forster J, Murray D, Wolfson M, et al. The effects of community policies to reduce youth access to
tobacco. American Journal of Public Health.1998;88:1193e8.

K, Hyland A, Perla J, et al. Is the prevalence of youth smoking affected by efforts to increase
retailer compliance with a minors’ access law? Nicotine and Tobacco Research. 2003; 5:465-471.

Chen V, Forster JL. The long-term effect of locat policies to restrict retail sale of tobacco to youth.
Nicotine and Tobacco Research. 2006; 8(3):371-377.

Jason L, Pokorny S, Schoeny M. Evaluating the effects of enforcements and fines on youth
smoking. Critical Public Health. 2003;13:33e45.

Astor RL, Urman R, Barrington-Trimis JL, et al. Tobacco Retail Licensing and Youth Product Use.
Pediatrics. 2019;143(2).:e20173536

American Lung Association in California. Tobacco Retailer Licensing Is Effective. September
2013. Available at; https://centerdtobaccopolicy.org/wp-content/uploads/2016/10/Tobacco-
Retailer-Licensing-is-Effective-September-2013.pdf. Accessed October 24, 2019.

10.Change Lab Solutions. TOBACCO RETAILER LICENSING PLAYBOOK. 2015. Available at:

hrrps.'//t{uww.chanqeiabso.’uﬁons_or‘q/s:'res/defauff/f;}‘es/T RL Playbook FINAL 20150511 .pdf.
Accessed October 15, 2018.

11.Change Lab Solutions. Show me your license: The basics of tobacco retailer licensing. June 2018.

Available at: htips://www.changelabsolutions.org/product/show-me-your-license. Accessed
October 11, 2018.

12. Tobacco Control Legal Consortium. Using Licensing and Zoning to Regulate Tobacco Retailers.

September 2018. Available at:
https://www.publichealthlawecenter ora/sites/default/files/resources/tcle-quide-licensing-and-

zoning-2016.pdf. Accessed October 11, 2019.

13. C. Hughes, personal communication, November 4, 2019,

123



14.Virginia Department af Behavioral and Developmental Services. Virginia Health Waeilness Partal.
2018 Syrar Results. Available at: hitp://www virginiapreventionworks.org/2018-synar-results/.

Accessed October 27, 2014.

15.C. Hughes. perscnal communication. October 31, 2018,

16. Substance Abuse and Mental Health Administration, U.5. Deparment of Health and Human
Services. Programmatic Requirements for the Synar Pargram. Svailable atr
hitps //www.samhsa govisynar/requirements. Accessed Octaber 24, 2018

47. Francis King Carey School of Law, University of Maryland. August 2017. Legal Rescurce Center
for Public Heailth Policy. Available at: hitps://www. law umaryland edu/404/Smart-
Redirects/?404 hittps: iwww.law. umaryland.edu:443/index html/Programs-and-Impact/Health-Law/,

Accessed September 10, 2018

18 Public Health Law Center, William Mitchell College of Law. Options for Regulating Tobaceo i1t the

Retail Environment. October 2012, Available at:
https:/Avww. publichealthlawcenter ora/sites/defautt/files/resources/phic-fs-tobacco-POS-

strategies-2012 pdf. Accessed QOctober 11, 2019

19. Counter Tools. Counter Tools Virginia. Available at; hitps.//va countertools org/. Accessed
Naovember 1, 20189.

20. The annual average licensing fee was calculated based only on those states that have annual
fixed licensing fee. That is, it excludes those states whare the amount of the licensing fee is based
on the size of the city in which the retailer is located or lhe typa of municipality (e.g., city vs

village).

124



Table 1. State TRL Fees

Number of Licensing fee
Type of Number of States with Minimum Maximum Average Fee
Licensing Fee States Fixed Fees Fon $* Fee § per Year $*

Annual license | 28 22 5 300 31.10

Multi-yaar

license 5 S 25 130 40.80

License with no

fee 3 N/A N/A NiA N/

Total 39 27 2 265 §1.60

*Calculated based an states that have fixed fees

Table 2. State Penalties to Retailers for Sales to Minars

Fine/License Suspension or Revocation
Multipte Fine
Scales
First time Based on Min {Fine$/ Max (Fine$/
Penalty Type Number of Violation: Number of License License
far Retailer States Warning Only | Violatlons | Suspension) | Suspenslon}
| Fine only 20 2 12 $50 $15.000

Mo penalty 2 N/A N/A MN/A NIA
License
revacation only | 3 1 3 24 hours licanse revoked
Fine with
educakion 2 a 2 $100 $500
Firne and license up to $50/up | up ta $10,000/
revacation 19 1 18 ta 2 days license revokad
Licansa
revocation with
adugation 2 1 1 N{/A up to 1 year
License
revacatian and
fing with 31, 000/license
education 2 1 2 $200¢3 mos. | revoked
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Appendix 4

2021 Department of Taxation Report
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COMMONWEALTH of VIRGINIA

Department of Taxation

December 1, 2021

The Honorable Luke E. Torian

Chairman, House Appropriations Committee
4222 Fortuna Plaza, Suite 659

Dumfries, VA 22025

Dear Chairman Torian:

House Bill 2164 of the 2021 General Assembly would have prohibited any person from selling
any tobacco product at retail without first obtaining a license from the Virginia Alcoholic Beverage
Control Authority. The House Appropriations Subcommittee on Transportation and Public Safety voted
to table the bill. The Subcommittee also supported a request for the Department of Taxation to conduct a
study to assess the feasibility and costs associated with the creation of licensure for tobacco retailers to
prevent the selling of tobacco products to underage individuals. By letter, you requested that the
Department conduct such a study.

Attached is the report summarizing the findings of the Department of Taxation regarding 2021
House Bill 2164. As this proposal would not have an impact on the administration of taxes, the
Department of Behavioral Health and Developmental Services (DBHDS) and the Virginia Alcoholic
Beverage Control Authority (ABC) assisted in the study by providing information regarding the scope
and potential costs associated with implementation of such a process.

Please contact me if you have any questions.

c: The Honorable Patrick A. Hope
The Honorable K. Joseph Flores, Secretary of Finance
David Reynolds, House Appropriations Committee Staff
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Report on Retail Tobacco Licensing

Pursuant to a Request from the Chairman of the House Committee on
Appropriations Regarding 2021 House Bill 2164

Final Report

Department of Taxation

December 1, 2021
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Executive Summary

2021 House Bill 2164 would have prohibited any person from selling any tobacco product at
retail without first obtaining a license from the Virginia Alcoholic Beverage Control Authority
(“ABC”). See Appendix A for the text of 2021 House Bill 2164 and Appendix K for the Fiscal
Impact Statement for 2021 House Bill 2164. The House Appropriations Subcommittee on
Transportation and Public Safety voted to table the bill. In doing so, the Subcommittee also
supported a request for the Department of Taxation (“the Department”) to conduct a study to
assess the feasibility and costs associated with the creation of licensure for tobacco retailers to
prevent the selling of tobacco products to underage individuals. By letter, the Chairman of the
House Committee on Appropriations requested that the Department conduct such a study. See

Appendix B.

The Department conducted research on retail tobacco licensing and reached out to stakeholders
to solicit their input on the issues involved. Their comments and input were the focus of this
study. This report summarizes the comments provided by stakeholders, information obtained
from the Virginia Department of Behavioral Health and Developmental Services (“DBHDS")
related to federal funding for tobacco licensing and retail inspections, updated information from
ABC related to potential costs associated with implementing a retail licensing program, and the
tax-related rules that currently apply to retailers of cigarettes and other tobacco products.
Following a summary of this background information, this report provides a summary of findings
to assist the General Assembly in considering future action, including information regarding the
costs associated with the creation of a licensure program for tobacco retailers based on the
assumptions provided by DBHDS and the estimated resource needs provided by ABC.
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Study Mandate

2021 House Bill 2164 (Appendix A) would have prohibited any person from selling any tobacco
product at retail without first obtaining a license from the Alcoholic Beverage Control Authority
(ABC). The House Appropriations Subcommittee on Transportation and Public Safety voted to
table the bill. In doing so, the Subcommittee also supported a request for the Department of
Taxation (“the Department”) to conduct a study to assess the feasibility and costs associated
with the creation of licensure for tobacco retailers to prevent the selling of tobacco products to
underage individuals. By letter, Chairman Torian requested that the Department conduct such
a study. See Appendix B.

The Department reached out to stakeholders to solicit their input on the issues involved in the
licensing of retail tobacco sales. Their comments and input were the focus of the study. This is
the final report of the Department.

Background on Retail Tobacco Licensing
Limitations on Sales of Tobacco Products to Youths

Virginia Code § 18.2-371.2 prohibits sales of tobacco products to customers under twenty-one
years of age. It provides that a violation by an individual or by a separate retail establishment
that involves a nicotine vapor product, alternative nicotine product, hemp product intended for
smoking, or tobacco product is punishable by a civil penalty not to exceed $100 for a first
violation, a civil penalty not to exceed $200 for a second violation, and a civil penalty not to
exceed $500 for a third or subsequent violation. This law is referred to as “Tobacco 21" or “T21."

In addition to state-level efforts to limit sales of tobacco products to persons twenty-one years
of age and older, federal law also establishes twenty-one as the age to legally buy tobacco
products.

Retail Licensing

According to the Virginia Department of Behavioral Health and Development Services (DBHDS),
Virginia is one of eight states in the nation that does not require retailers to obtain a license to
sell tobacco products. See Appendix C.

Additionally, there is currently no comprehensive list of tobacco and nicotine retailers in Virginia.
Since 2016, DBHDS has been collaborating with the Community Services Boards (“CSBs”) to
compile a comprehensive list of all tobacco/nicotine retailers. This initially began with staff
physically locating each retailer. The list is updated every two years when the CSBs conduct
merchant education and store assessment to every identified retailer. New retailers are added
to the list, and any changes to existing retailers are noted in the database. The most recent
coverage study, conducted in 2018, showed the list accuracy was 87.9 percent. This means
DBHDS is missing an estimated 1,000 retailers who are not factored into compliance efforts.
DBHDS estimates that currently there are between 7,500 and 8,000 tobacco retailers in Virginia,
and that their current list accuracy has decreased to approximately 82 percent. See

Appendix C.
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Enforcement of Laws Restricting the Sale of Tobacco Products to Youths

There are two federal programs to compensate states for retail tobacco licensing and
inspections. The first is the Food and Drug Administration (“FDA") inspection contracts, which
are issued to states to assist with compliance checks. In the past, the Virginia Alcoholic
Beverage Control Authority (“ABC") held the FDA contract for Virginia but Virginia's last FDA
contract with ABC expired in May 2018. Currently, the Commonwealth, like several other states,
does not have a contract with the FDA. In such cases the FDA enters into contracts with third
parties for inspections in these states. Computer Evidence Specialists, LLC currently holds a
contract with the FDA for compliance inspections in Virginia.

Most Most
1 e Da.tg of Recent Recent Total
Jurisdiction Contractor Initial Contract Award Awarded
Award ontrac war To Date
Start Date | Amount
Virginia Computer Evidence | g:56/5019 | 9/30/2020 | $806,103 | $1,159,351
Specialists, LLC ’ e
Virginia Department of
Virginia Alcoholic Beverage 8/10/2011 | 3/1/2017 |$1,152,090 | $7,609,742
Control (ended 5/31/2018)

Source: fda.qgov

DBHDS provided additional data regarding FDA inspections in Virginia. They noted that most
violations discovered during these inspections involved cigars and Electronic Nicotine Delivery
Systems (“ENDS”). Since the passing of the Federal Tobacco 21 law on December 20, 2019
(through August 30, 2021), there have been 376 total inspections, 111 inspections involving a
minor, and 20 violations involving a minor. No inspections were conducted between the
expiration of the ABC contract with the FDA and the beginning of the third party contract with
the FDA. See chart for more details by reporting period.

Period Total Ingpections lnvrl?r?negc taiorsl‘isnor lnvc::\ilci’:\agti: lI‘\Ilsinor
7/1/17 - 6/30/18 3,035 2,506 389
7/1/18 - 6/30/19* 0 0 0
7/1/19 - 6/30/20 219 171 21
7/1/20 — 6/30/21 214 4 0
7/1/21 - 8/30/21 19 12

The other source of federal funding comes from the Federal Substance Abuse Prevention and
Treatment Block Grants, which are provided to states to plan, implement, and evaluate activities
that prevent and treat substance abuse. The federal Synar Program requires states, territories,

5
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and the District of Columbia to enact and enforce laws prohibiting the sale or distribution of
tobacco products to individuals under age 21 years. To determine compliance with the
legislation, the program requires each state to conduct annual, random, unannounced
inspections of retail tobacco outlets and to report the findings to the Secretary of the Department
of Health and Human Services (DHHS). States that do not comply with the requirements are
subject to a penalty of up to 10 percent of their Federal Substance Abuse Prevention and
Treatment Block Grants. Since these inspections must be specific to the Synar Program, other
inspections, such as the FDA inspections, do not count toward Synar compliance.

For Synar specific inspections, under contract with DBHDS, Virginia ABC conducts underage
verification checks on tobacco retailers throughout the Commonwealth to verify compliance with
the state age requirements. Special agents, who are sworn officers from Virginia ABC’s Bureau
of Law Enforcement, accompany underage operatives during attempts to purchase cigarettes
at grocery stores, convenience stores, restaurants and other businesses. Virginia ABC selects
operatives who look their age, making it easier for clerks and servers to request ID and avoid
the sale. Operatives are instructed not to alter their appearance or mannerisms or mislead clerks
in any way while attempting to make a purchase. Operatives carry their own valid identification.
If the store clerk asks for ID, the operative presents his or her own valid identification. Virginia
ABC special agents throughout the state complete approximately 600 Synar tobacco checks a
year for DBHDS.

According to DBHDS, inspection levels have decreased since the time when ABC held the FDA
contract. During that time, between FDA and Synar checks, approximately 50 percent of
retailers were inspected annually. Currently, approximately 10 percent of tobacco products
retailers are inspected annually.

DBHDS also indicated that, in Virginia, Synar Retailer Violation Rates (RVRs) have been
increasing, from 9.5 percent in 2016 to 16.8 percent in 2019. DBHDS notes that the 2019
compliance checks for Synar were completed prior to Tobacco 21 taking effect. Had they been
completed after the change, DBHDS estimates that RVR would likely have been higher.

Synar compliance checks were not conducted in 2020 due to COVID-19. Given that pause, it
has been two years since the passage of Tobacco 21 without significant enforcement efforts.
Based on the lack of enforcement, DBHDS states that RVR could potentially pass the 20 percent
threshold - putting the state at risk of losing SABG money. See Appendix C for additional
information from DBHDS related to the enforcement of laws restricting the sale of tobacco
products for youths.

Department of Taxation’s Role with Tobacco Products

In Virginia, cigarettes are subject to a state cigarette tax administered by the Department. The
state tax is paid by wholesalers who are licensed as stamping agents by the Department.
Wholesalers pay the tax by purchasing rolls of state revenue stamps from the Department and
recover the cost of the stamps when they sell the cigarettes to retailers. The stamps must be
affixed to each pack of cigarettes and serve as proof that the tax has been paid. As part of its
administration of the tax, the Department'’s auditors visit cigarette retailers to make sure that the
cigarettes in their inventories bear the state revenue stamp. However, as the Department deals

6
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mainly with cigarette distributors and wholesalers, it does not have a comprehensive list of
cigarette retailers in Virginia. The Department plays no role in the enforcement of state and
federal laws banning the sale of cigarettes to youths.

Additionally, there is a state tax levied upon the privilege of selling or dealing in tobacco products
in the Commonwealth. Generally, the tax is imposed at the rate of 10% of the manufacturer's
sales price, which is paid by distributors when the products are sold to retailers. There are also
rates that apply to specific products based on weight including cigars, smokeless tobacco, snuff,
and chewing tobacco. Further, there is a $0.066 per milliliter wholesale tax on liquid nicotine. As
with cigarettes, the Department plays no role in the enforcement of state and federal laws
banning the sale of tobacco products to youths.

Retail sales of cigarettes are generally subject to the Retail Sales and Use Tax. In general
however, any retail merchant is allowed to purchase items that it intends to resell to its
customers exempt from the tax because it will collect the tax from its customers at the time of
sale. This general resale exemption does not currently apply to cigarettes because, during the
2017 General Assembly session, legislation was enacted to address the growing loss of sales
tax revenues caused by cigarette smugglers posing as legitimate retail merchants in order to
purchase large quantities of cigarettes without paying sales tax.

Under current law, retailers purchasing cigarettes for resale are required to pay sales tax unless
they have been issued a Form ST-10C Cigarette Retail Sales and Use Tax Exemption
Certificate by the Department. See Appendix J for a copy of Form ST-10C. When the
Department receives an application for a Form ST-10C Exemption Certificate, staff complete a
criminal history background check on the owner, a tax compliance check, and finally a retail site
inspection. Compliance audits are conducted both at the stamping agent or wholesale level and
at the retail level. As part of a wholesale or stamping agent audit, the Department will verify that
the stamping agent is making tax exempt sales only to holders of a valid sales tax exemption
certificate. The stamping agent is assessed sales tax if tax exempt sales of cigarettes have been
made to a retail dealer that does not hold a Form ST-10C exemption certificate issued by the
Department.

Any list of retailers based on Form ST-10C filings is incomplete because it lacks retailers who
did not apply for an exemption certificate. Also, the exemption is limited to cigarette retailers and
does not cover sellers of other tobacco products, like cigar, pipe and vape shops, that do not
also sell cigarettes. The Department may have information about some, but not all, of these
retailers, because in some cases they are also considered distributors. A retailer who makes all
of its purchases of tobacco products from distributors is not required to register with the
Department.

Further, the Form ST-10C exemption certificate process is not retail licensing. It simply allows
retailers to purchase cigarettes exempt from sales tax. It does not give them authorization to
sell cigarettes. Any person can purchase and sell cigarettes without an exemption certificate.
As noted above, the Department plays no role in the enforcement of state and federal laws
banning the sale of tobacco products to youths.
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Estimated Cost of Inspections

As a part of this study, the Department reached out to ABC for information about their current
inspection program and how it would need to change if retail tobacco licensing, as proposed in
House Bill 2164, were established. Currently, for purposes of verifying compliance with alcohol
laws, ABC does inspections of retailers to verify that they have a manager on duty, that the
ownership of the business is correct, and that they have inventory to support their license. These
are relatively routine inspections. ABC also conducts a limited number inspections involving
underage buyer checks for tobacco, which are more involved and cost between $140 and $160
per check. DBHDS reimburses ABC for these age verification checks, which ABC is able to
perform with its current resources. ABC indicated, however, that it could not do the 4,000 to
8,000 inspections per year proposed by DBHDS with its current resources. Further, retail stores
that sell nicotine vapor products and some tobacco stores that sell tobacco and not alcohol are
not currently licensed by ABC, so these stores would need to be identified and inspected.

ABC provided the Department with an updated estimate of costs based on information regarding
the number of tobacco products retailers in Virginia provided by DBHDS. These costs are an
update to the costs reflected in the Fiscal Impact Statement for 2021 House Bill 2164 (see
Appendix K). ABC projects that, if the proposed retail licensing program is implementedin Fiscal
Year 2023, ABC would incur costs of $2,838,833 in Fiscal Year 2023 and $1,979,433 annually
in Fiscal Year 2024 and thereafter. These costs include the staffing costs of hiring an additional
7 license record technicians ($501,725 annually) and 12 special agents (initial cost of
$1,962,108 in FY 2023 with an ongoing cost of $1,377,708 annually thereafter). The initial cost
for special agents in FY 2023 includes equipment and training costs of $584,400. In addition,
these cost estimates include an initial technology cost of $375,000 in FY 2023 and ongoing
technology costs of $100,000 annually in FY 2024 and thereafter. See the table below for a
summary of these costs.

- _' '_ | Fv2024 |
FY 2023 (and After) |
Sl

$ 1,377,708 | $ 1,377,708 1

Special Agents
. ($114,809 x 12 Positions)

License Records Techs
($71,675 x 7 Positions) $ 501,725 | $ 501725

Special Agent Training and Equipment
($48,700 x 12 Positions) $ 584,400

Technology Costs

($375,000 Start-up; $100,000 Ongoing) $ 375,000 $ 100,000

Total $ 2,838,833 $ 1,979,433
8
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Stakeholder Perspectives

This study focused on comments and insights from parties interested in retail tobacco licensing
in Virginia. Comments were solicited from stakeholders. Those comments and input, along with
research conducted by Department, form the basis of this report. Following is a summary of
interested parties’ comments.

Position of Organizations that Focus on the Prevention of Underage Smoking and
Tobacco Use

Comments for this study were submitted jointly by the American Cancer Society, the American
Lung Association, Preventing Tobacco Addiction Foundation/Tobacco 21, the American Heart
Association, the Medical Society of Virginia, and Tobacco Free Alliance of Virginia (TFAV). See
Appendix F. From their perspective, Tobacco Retail Licensing (“TRL") enables states to
monitor tobacco sales, fund compliance efforts, and create effective penalty structures for sales
violations. They assertthat TRL protects retailers who obey the law by identifying and penalizing
those who do not.

These stakeholders stated that a licensing program can fund enforcement through
annual license fees that are paid by the retailer. Virginia is one of eight states that does not
require tobacco retailers to obtain any form of TRL. As a consequence of this, Virginia risks
losing more than $4 million per year in federal block grants because the federal Synar
Amendment requires states to demonstrate a Retailer Violation Rate (RVR) of no higher than
20 percent or risk losing federal funding. In Virginia, there is no required number of inspections
in the current law. Further, these organizations expressed that TRL can reduce youth initiation
to tobacco, including e-cigarettes, by improving compliance. They stated that 80% of Virginia
adults surveyed believe stores should be licensed to sell tobacco, including e-cigarette
products.

Convenience Retailers’ Position

The Convenience and Petroleum Marketers Association believes that a licensure program
would place additional and unnecessary administrative burdens on small businesses that are
trying to recover from the COVID-19 pandemic. See Appendix D. Likewise, the Virginia Asian
American Store Owners Association (VAASOA), a trade association representing over 8,300
convenience store owners and gas station operators across Virginia posits that Virginia already
has penalties and deterrents to prevent tobacco from being sold to minors. VAASOA also
asserts that the proposed tobacco license is duplicative of Virginia's ST-10C Cigarette Resale
Exemption Certificate process. They believe the process for applying for an ST-10C exemption
certificate is thorough and well-monitored because Virginia’s current cigarette sales tax
exemption process includes submitting detailed information to the state, and the state can
revoke the exemption for failing to comply with the law. The VAASOA is also concerned that the
proposed 2021 legislation did not consider the transfer of licenses, which could affect the sale
of businesses between parties. The VAASOA suggested that other aspects, including how fines
are administered and the degree to which retailers should be held responsible for the illegal
activities of others, should be further explored and well-defined. See Appendix E.
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Retailers contend that the General Assembly has considered retail tobacco licensing proposals
on multiple occasions and has declined to take action on this issue. Data on the most recent
round of ABC inspections is incomplete because inspections were paused in 2020 due to the
COVID-19 pandemic. Convenience retailers stated that the best way to stop underage sales is
to restart inspections to find violators and bring them into compliance. See Appendix D.

Vapor Products Retailers’ Position

Retailers of vapor products would prefer that, rather than implementing an additional and
potentially costly licensing requirement on tobacco retailers, the focus should be on
strengthening the Tobacco 21 legislation by increasing the penalties imposed for every violation.
In addition, the Virginia Smoke Free Association (VSFA) is concerned about the cost of
implementing retail licensing as envisioned in House Bill 2164. During public hearings on the
bill, it was suggested that the cost to ABC may exceed $8 million. VSFA stated that these funds
could be used for other priorities. Furthermore, retail vapor products stores indicated that they
are still adjusting to the $0.066/ml wholesale tax on liquid nicotine, which became effective July
1, 2020. See Appendix G.

Findings

After conducting research and reaching out to parties interested in the licensing of tobacco
retailers, the Department makes the following findings:

1. Virginia is one of eight states that does not require a license in order to sell cigarettes at
retail.

2. Virginia ABC last had a contract with the FDA to conduct tobacco age verification
compliance audits in 2018. The FDA contract is now being fulfilled by Computer Evidence
Specialists, LLC.

3. Under contract with Virginia DBHDS, Virginia ABC conducts Synar underage compliance
checks of tobacco retailers throughout the Commonweailth.

4. Failure to maintain a noncompliance rate for tobacco retailers of less than twenty percent
jeopardizes ten percent of the annual Substance Abuse Block Grants. In Virginia, this
equates to over $4 million. Synar Retailer Violation Rates (RVRs) have been increasing
recently, from 9.5 percent in 2016 to 16.8 percent in 2019. According to DBHDS, the
2019 compliance checks for Synar were completed prior to Tobacco 21 taking effect.
Had they been completed after, the RVR would likely have been higher. Synar
compliance checks were not conducted in 2020 due to COVID-19, meaning that two
years have passed since the passage of Tobacco 21 without significant enforcement.
Given the lack of enforcement, DBHDS states that it is likely the RVR will pass the 20
percent threshold, thereby putting the state at risk of losing SABG money.

5. ABC provided the Department with an updated estimate of costs based on information
provided by DBHDS. ABC projects that, if the proposed retail licensing program is
implemented in Fiscal Year 2023, ABC would incur costs of $2,838,833 in Fiscal Year
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2023 and $1,979,433 annually in Fiscal Year 2024 and thereafter. These costs include
the staffing costs of hiring an additional 7 license record technicians and 12 special
agents, as well as equipment, training, and technology costs.

6. The Department of Taxation audits retailers with regard to their compliance with
applicable cigarette tax laws, but not regarding youth tobacco laws.

7. During the application process for a sales and use tax exemption, retailers are subject to
a criminal history background check, a tax compliance check, and a retail site inspection.
Retailers are not required to obtain an exemption but must pay sales and use tax if not
exempt, so not all retailers go through this application process.

8. The Form ST-10C Retail Sales and Use Tax exemption administered by the Department
allows retailers to purchase cigarettes exempt from sales tax. It does not give them

authorization to sell cigarettes, neither does it restrict retail sales of cigarettes if a retailer
does not have an exemption.

11
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Appendix A

2021 SESSION

HOUSE BILL NO. 2164
Offered January 13, 2021
Prefiled January 12, 2021
A BILL to amend and reenact w 4.1-116, 18.2-371.2, 18.2-391, 22.1-79.5, 22.1-206,22.1-279.6, and 59.1-293,10 of the Code
of Virginia and to amend the Code of Virginia by adding in Title 4.1 a chapter numbered 6, consisting of sections
numbered 4.1-600 through 4,1-605, relating to tobacco retail licensing; penalties.

Patrons— Hope, Kory and Willett; Senator: Hashmi

Referred to Committee on General Laws

Be it enacted by the General Assembly of Virginia:

1. That w 4.1-116. 18.2-371.2, 18.2-391, 22.1-79.5, 22.1-206, 22.1-279.6, and §9.1-293.10 of the Code of Virginia are

amended and reenacted and that the Code of Virginia is amended by adding in Title 4.1 a chapter numbered 6, consisting of
sections numbered 4.1-600 through 4,1-605, as follows:

14.1-116, Disposition of moneys collected by Board; creation of Enterprise Fund and Tobacco Retail Administration Subfund;
reserve fund.

A. 1. All moneys collected by the Board shall be paid directly and promptly into the state treasury, or shall be deposited to the
credit of the State Treasurer in a state depository, without any deductions on account of salaries, fees, costs, charges,
expenses, refunds or claims of any description whatever, as required by s 2.2-1802.

2. All moneys so paid into the state treasury, less the net profits determined pursuant to subsection C, shall be set aside as
and constitute an Enterprise Fund, subject to appropriation, for the payment of (i) the salaries and remuneration of the
members, agents, and employees of the Board-and; (ji) all costs and expenses incurred in establishing and maintaining
government stores and in the administration of the provisions of this title, including the purchasing, building, leasing and
operation of distilleries and the manufacture of alcoholic beverages, and (i} all direct and indirect costs and expenses
incurred in the administration of licenses and enforcement of laws under Chapter 6 (v 4.1-600 et seq.), which shall be
accounted for from the Tobacco Retail Administration Subfund as provided in subdivision 3.

3. There is hereby created in the state treasury, as a subfund of the Enterprise Fund, a special nonreverting fund to be known
as the Tobacco Retail Administration Subfund, referred to in this section as "the Subfund.” The Subfund shall be established
on the books of the Comptroller. The Subfund shalf consist of all funds appropriated to it pursuant to subdivision 2. Interest
eamed on moneys in the Subfund shall remain in the Subfund and be credited to it. Any moneys remaining in the Subfund,
including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Subfund.
Moneys in the Subfund shall be used solely for the purposes of funding the Department’s direct and indirect costs of the
administration of licenses and enforcement of laws under Chapter 6 (v 4.1-600 et eq.), including the administrative costs of
reviewing applications, issuing licenses, education and training, and any other requirements of Chapter 6. Expenditures and
disbursements from the Subfund shall be made by the State Treasurer on warrants issued by the Comptroller upon written
request signed by the Chief Executive Officer of the Authonity.

B. The net profits derived under the provisions of this title shall be transferred by the Comptroller to the general fund of the
state treasury quarterly, within fifty days after the close of each quarter or as otherwise provided in the appropnation act. As
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allowed by the Govemor, the Board may deduct from the net profits quarterly a sum for the creation of a reserve fund not
exceeding the sum of $2.5 million in connection with the administration of this title and to provide for the depreciation on the
buildings, plants and equipment owned, held or operated by the Board.

C. The term "net profits” as used in this section means the total of all moneys collected by the Board less all costs, expenses
and charges authorized by this section.

CHAPTER 6.
REGISTRATION AND RESTRICTIONS FOR TOBACCO RETAILERS.

4 4.1-600. Definitions.

As used in this chapter, unless the confext requires a different meaning:

"Electronic smoking device” means the same as such term is defined in v 18.2-371.2.

"Licensee” means a person who has obtained a license from the Authonity pursuant to the provisions of this chapter.
"Person" means any natural person.

"Tobacco product®” means the same as such term is defined in v 18.2-371.2.

"Tobacco retailer” means any person, partnership, joint venture, society, club, trustee, trust, association, organization, or
corporation that owns, operates, or manages any tobacco retail establishment. "Tobacco retailer" does not include
nonmanagement employees of a tobacco retail establishment.

"Tobacco retail establishment” means any place of business where tobacco products are available for sale to the general
public, including any grocery store, tobacco product shop, kiosk, convenience sfore, gasoline service station, bar, or

restaurant where tobacco products are available for sale to the general public.

v 4.1-601. Disposition of moneys collected by the Authority.

All moneys collected by the Authority under this chapter shall be paid into the state treasury according to the provisions of
9 4.1-101.06 and 4.1-116.

+4.1-602. License required for sale of tobacco products at retafl; civil penalties.

A. No tobacco retailer shall operate a tobacco retail establishment, conduct business as a tobacco retailer, or otherwise sell or
offer to sell tobacco products at retail unless such tobacco retailer has obtained a license from the Authority pursuant to this

chapter.
B. Any tobacco retailer that violates this section shall be subject to a civil penalty, to be assessed and collected by the
Authority, for each violation of $500 for a first offense and $1,000 for a second or subsequent offense within a 36-month

period. Any tobacco retailer that violates this section shall be ineligible to obtain a license from the Authonty pursuant to this
chapter for a period of three years from the date of such tobacco retailer's most recent violation.

v4.1-603. Application for license; penalty.
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A. Any tobacco retailer may apply for a license to operate a tobacco retail establishment and conduct business as a licensee
according to forms and procedures prescribed by the Authonty. The Authority shall require a separate license for each
location or place of business. The application forms shall require the following information:

1. The name and address of the applicant; if the applicant is a firm, partnership, or association, the name and address of each
of its members; if the applicant is a corporation, the name and address of each of its principal officers;

2. The address of the applicant's principal place of business;
3. The address of the place or places where the business to be licensed is to be conducted; and
4. Any other information as the Authority may require for the purpose of the administration of this chapter.

B. The application process shall require an applicant to participate in, and provide for its employees, education related to
tobacco products as provided in 4 4.1-608.

C. 1. Upon receipt of an application in proper form, the Authority shall, unless otherwise provided by this chapter, issue to the
applicant a license authorizing the licensee to sell and offer to sell tobacco products at retail. Each license, or a copy thereof,
shall be prominently displayed in the place of business covered by the license. No license shall be transferable to any other
person.

2. The Authority may deny an application for a license if it determines the applicant has, within five years of its date of
application, violated a federal, state, or local law related to the sale of tobacco products.

D. Unless an applicant or licensee maintains a registered agent pursuant to Chapter 9 (v 13.1-601 et seq.), 10 (v 13.1-801 et
seq.), 12 (v 13.1-1000 et seq.), or 14 (¢ 13.1-1200 et seq.) of Title 13.1 or Chapter 2.1 (v50-73.1 et seq.) or 2.2 (v 50-73.79et
seq.) of Title 50, the applicant or licensee shall be deemed to have appointed the clerk of the State Corporation Commission
as the applicant's or licensee's agent for the purpose of service of process relating to any matter or issue involving the
applicant or licensee and arising under the provisions of this chapter.

E. Licenses issued pursuant to this section shall be valid for one year from the date of issue unless revoked by the Authority.
The Authority may revoke a license if a licensee fails to pay a penalty due under the provisions of this chapter or a tax due
under the provisions of Title 58.1.

F. The Authority shall compile and maintain a current list of licensees. The list shall be updated on a semiannual basis and
published on the Authority’s website.

v 4.1-604. Revocation of licenses; restrictions on the sale of tobacco products to persons under 21 years of age; penalties.

A. A licensee shall be required to comply with the provisions of this chapter; s 18.2-246.8, 18.2-246.10, and 18.2-371.2; and
any other federal, state, or local law related to the sale of tobacco products. If the Authority determines that a licensee has
violated any such provision of law, the Authority may revoke its license.

B. 1. If the Authority determines that a licensee violated v 18.2-371.2, the Authority shall impose and the licensee shall be
subject to (i) a civil penalty of $500 for a first offense, (ii) a civil penalty of $1,000 for a second offanse within 36 months, (iii) a
civil penalty of $1,500 and a suspension of the licensee's license for 15 days for a third offense within 36 months, and (iv) a
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civil penalty of $2,000, a revocation of the licensee’s license, and a prohibition imposed on such person from applying for a
license pursuant to this chapter for a period of three years for a fourth or subsequent offense within 36 months.

2. If the Authority determines that a licensee’s agent or employee acting in his capacity as such licensee's agent or empioyee
violated v 18.2-371.2, the Authorily shall impose and such agent or employee shall be subject to a civil penalty of $50 for each

offense.

C. Any person on whom the Authonity imposes a penalty pursuant to this section shall not be subject to penalty for the same
offense under v 18.2-371.2 if such person is a licensee or a licensee's agent or employee acting in his capacity as such

licensee’s agent or employee.
v4.1-605. Required education for licensees and employees.

Any tobacco retailer that applies for a license and any licensee shall be required to attest that it has conducted education and
training for its employees related to:

1. The provisions of this chapter;

2. The prohibitions on the sale of tobacco products to persons under age 21 and other restrictions prescribed by s 18.2-
246.8, 18.2-246.10. and 18.2-371.2;

3. Forms of identification that are acceptable as proof of age, and
4. The legal penalties that may be incurred for violation of the provisions of law identified in subdivisions 1 and 2.

4 18.2-371.2. Prohibiting sale or distribution of tobacco products and hemp products intended for smoking to persons under 21
years of age; penalty.

A. No person shall sell to, distribute to, purchase for, or knowingly permit the purchase by any person less than 21 years of
age, knowing or having reason to believe that such person is less than 21 years of age, any tobacco praduict-aicatina-yapat
product;-altemative-nicetine pradust; or hemp product intended for smoking.

Tobaeco products,-nicotine-vaper products-altemative-nicotire preducis,-and hemp producis-intended for-smeking-may be
soid-No person shall sell tobacco products or hemp products intended for smoking from a vending machine-anly.if the
machine-is-{i)-posted-with-a Actice,-in-a conspicueus.-Mmanrer and-place -indicating-that-the-purchase-or pasceseion-of such
products-by-persons - urder 21-years-of-age-is-unlawful-ard-(ii)-lecated-in-a place-that-is-net-open to-the-general public-and-is
net-generally.accessible {o persens uRder-21-years of age-An-establischment that prehibits-the-presence-of persens-undes 21
yoars-of-age-unless-accompanied-by-a person-21-years-of age-er-oldor-is-ret-open-te the-gereral-public.

B-No-personlgss-than-21-years-of age shall-attempt to-purchasepurchase; oF-pocsece-any-tebacso product-Ricatine-vapor
produsct;-altemative-nicotire-praduct;-of hemp product intended-for emaking-The-pravicions of this-subsection shall-rot-be
applicable-te-the-poscession of tobacea produets, Ricetine-vaper-produets,-altemative -nicotine preducts.-eF-hemp-products
intended-for-cmoking-by-a persan-1ese-than-21-years-of age-(i)-makirg-a delivery of tabacco-products; nicatine-vaper products,
altemative-nicotine-producis.-er-hemp-pradusts-intended.for emoking-in-pursuance-of bis-empleyment.or (i} as-part of a
scientific study being-conducted by-an-erganization-for the-purpoce-of -medical-recearch-to. further effors-in-cigaretie-and
tobacee-uce-preventien-and cassation-and-tobacce-praduct-rogulation;-previded that such-medical-research-has-been
approved-by-an-institutional -review beard-pursuant t0-applicable-foederal-regulations -or-by-a research-review-committee
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purstiant to Chapter-5:4-(3-32.1-162.16 - et-ceq.) of Fitle-32:1-This-cubsection chall-aet-apply to- purchaser-attempt-to- purchase;
or-possossion by-a-law-enforcement oficer or his-agent-when-the.came-is-necessary.in-the-perfornance.of his-duties-

G-B. No person shall sell a tobacco product:-ricetine-vaper-produst-altemative-nicetine-produst; or hemp product intended for
smoking to any individual who does not demonstrate, by producing a driver's license or similar photo identification issued by a
government agency, that the individual is at least 21 years of age.-Such-identificatien-is-ret-required from-an-individual-whem
the-persen-has-reasen-to-believe-is-at-least 21-years-of age or- whe-the person kRows-is-at-least 21-years-of age - Preef that
the-person-demanded,-was shown,.and-raasonably-relied-upon-a phote-identification-stating- that the-individual- was-at least 21
yoars-of age-shall-be-a defense-to-any action-brought.under this-subsection—-in-determining whether a person-had-reasen 46
believe-an-individual-is-at-least 21-years of age-the-trer-of fact may-consider-but-is-nret limited-to,-proof-of the-gereral
appeamnce, facial.chasactaristiss-habavior- and mannet-pf the-individual No such verification shall be required if such
individual is at least 30 years of age. It shall not be a defense to a violation of this subsection that a purchaser appeared to be
at least 30 years of age. If a buyer misrepresents his age through use of false identification, a licensee, as defined in v 4.1-
600, or such licensee’s agent or employee acding in his capacity as such licensee's agent or employee, may assert as an
affirmative defense to a violation of this section that such licensee, agent, or employee reasonably relied on such proof of age,
provided that such licensee, agent, or employee carefully checked a driver’s license, a passport, or an identification card
issued by the Commonwealth or any state of the United States, and such licensee, agent, or employee acted in good faith and
in reliance upon the representation that the buyer was at least 21 years of age.

This subsection shall not apply to mail order or Intemet sales, provided that the person offering the tobacco product-ricetine
sapat.peadust. altamative sicatina pradust. or hemp product intended for smoking for sale through mail order or the Internet (i)
prior to the sale of the tobacco product;, ricetine-vaper product ~alterrative-nicetire -pradust; or hemp product intended for
smoking verifies that the purchaser is at least 21 years of age through a commercially available database that is regularly
used by businesses or governmental entities for the purpose of age and identity verification and (ii) uses a method of mailing,
shipping, or delivery that requires the signature of a person at least 21 years of age before the tobacco product;-ricetire-vaper
psaduct_altemativa nicetina praduet; or hemp product intended for smoking will be released to the purchaser.

B-Jhe-provisions-of-subsections B and G shall-not-apply-te-the-cale; giving- er fumishing-ef any tobaecce-produst-nicatine
vapor product;-altemative-nicotine preduct-er-hemp-product-interded-for emeking-te-any active-duty military-persennel-whe
are-48.years -of age-er-older--An.identification-card-issued-by-the-Armed-Forces of the-United- States-chall-be-accepted-as
proof of age.for this purpose:

E-A-violatien.-of -subsection-A-oF G-by-an -individual-of- by -a-ceparate - retail-establishment - that-invelves a-nicetine-vapor-product;
altemative-nicotine product-hemp-produet-intended-for smoking--or-tabacce-product-ather-than- a- bidi-is-punishable-by-a-eivil
penalty-net to exceed-$100 for a first viclationa civilpenalty-net to exceed-$200 for a second-violation,-and acivil penalty-ret
to-exceed.$500-for.a-third-or-subsequent-vielation:

C. A violation of subsection A or-€ B by an individual or by a separate retail establishment-that-invelves-the-sale-distsibution;
ee-puschaca.ofa bidi is punishable by a civil penalty in the amount of $500 for a first violation, a civil penalty in the amount of
$1,000 for a second violation, and a civil penalty in the amount of $2,500 for a third or subsegquent violation.-Where a
defendant-retail-establishment offers-praof that-it- has-tained-its.employees-cenceming-the requirements. of this-section;-the
court-shall-suspend-all-of-the-penalties imposed.-hereunder.-However-where-the-ceutt finds-that a-retail establishment has
failed to-so-train-its-empleyees- the -court - May-impose-a-civil-penalty-net to exceed.-$1,000-in.lieu-of any-penaities-impesed
hereunder-for-a-violation-of subsection-A-er G- involving-a Ricotine vaporproduct -altemative-nicetine.produst -hemp-product
intended .for-smoking-er-tobacco preduct ather than-a bidi-

A-vielation-efsubsection B is-punishable-by-a civil penalty nret to-exceed $100-for-a firstviolation-and.-a- civil penalty-not-to
oxceed-$250 for-a second-er-subsequent violation-A court-may-as-an-altemative {6 the-civil-penalty:-and-upor-motien.ef the
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defendant, prescribe-the-perdformance-of up-10-20-bhours-of cammunity-service-for 3 first violation of subsection-B-and. up 0 40
hours-of community-sorvice-for-a-second-or-cubsequent violationf the-defondant fails-or refuces.ta-complete-the community
service-as-preceribed;-the-court may.impece-the-civil- penalty.-Upen-a viclation -of subsesction-B-the judge-may-enteran-order
pursyant-to-cubdivision A-8-0f+16.1-278.8-

Any attomey for the Commonwealth of the county or city in which an alleged violation occurred may bring an action to recover
the civil penalty, which shall be paid into the state treasury. Any law-enforcement officer may issue a summons for a violation
of subsection A; or B6+C.

F=-D. 1. Cigarettes and hemp products intended for smoking shall be sold only in sealed packages provided by the
manufacturer, with the required health waming. The proprietor of every retail establishment that offers for sale any tobacco
product,-ricetine vaper praduct-altemative-nicotine produst; or hemp product intended for smoking shall post in a
conspicuous manner and place a sign or signs indicating that the sale of tobacco products;-ricetine-vapar products;
altemative-nicetine preduets, or hemp products intended for smoking to any person under 21 years of age is prohibited by law.
Any attorney for the county, city, or town in which an alleged violation of this subsection occurred may enforce this subsection
by civil action to recover a civil penalty not to exceed $50. The civil penalty shall be paid into the local treasury. No filing fee or
other fee or cost shall be charged to the county, city, or town which instituted the action.

2. For the purpose of compliance with regulations of the Substance Abuse and Mental Health Services Administration
published at 61 Federal Register 1492, the Department of Agriculture and Consumer Services may promulgate regulations
which allow the Department to undertake the activities necessary to comply with such regulations.

3. Any attomey for the county, city, or town in which an alleged violation of this subsection occurred may enforce this
subsection by civil action to recover a civil penalty not to exceed $100. The civil penalty shall be paid into the local treasury.
No filing fee or other fee or cost shall be charged to the county, city, or town which instituted the action.

G-E. Nothing in this section shall be construed to create a private cause of action.

H.-F. Agents of the Virginia Alcoholic Beverage Control Authority designated pursuant to « 4.1-105 may issue a summons for
any violation of this section.

{--G. As used in this section:

“Altemative.nicotine-produst™ seans-any-Rorcormbustible praduct containing- nicotine that is-intended.-for human-censumptien;
whether.chewed,.absorbed, discolved,aringested-by any other means-—Alternative-nicotine-preduct™.daes-net irclude-any
Ricetino vapor pradiict, tobacco praduct, or-praduct.regulated-as-a-drig-oF device-by-the U. S -Food-and Brig - Administretion
{FOA) under-Ghaptor V- (21 U.S.C-3-35%-et-609.) of the- Federal-Feed-Drug;-and-Gesmetic Act:

“Bidi—means -a product containing-tobacee that is-wrapped in-tembuni-leaf {diospyros. melanoxylon)-or- tondu-leaf-{diospyros
exeulpra)-or-any-ether product that is-offered-to-or-purchased by, -consumers.as-a-bidi-or-beedie:

"Electronic smoking device" means any device that may be used to deliver any aerosolized or vaporized substance to the
person inhaling from the device, including an e-cigarette, e-cigar, e-pipe, vape pen, or e-hookah. "Electronic smoking device"
includes any component, part, or accessory of the device, whether or not sold separately, and also includes any substance
intended to be aerosolized or vaporized during the use of the device, whether or not the substance contains nicotine.
"Electronic smoking device" does not include any battery or battery charger when sold separately. "Electronic smoking device
does not include drugs or devices, as such terms are defined in 21 U.S.C. ¢ 321, or combination products, as such term is
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used in 21 U.S.C. v 353, if such drugs, devices, or combination products are authonized for sale by the U.S. Food and Drug
Administration.

"Hemp product® means the same as that term is defined in ¢ 3.2-4112.

“Nicoline-vapor-praduct™means.any norcombustible product-containing-nicotine- that employs-a-heating-elemant -power
source-electronic-circuit-or-ether.electronic:. chemical,- oF mechanical-means -regardiess of shape-or-size-that-can-be-used-to
produce.vapor from-nicotine-in.a-solution-or-other fornNicoline vaper produst=includes-any electronic-cigaretite - electronie
cigar-elestronic-cigasillo,- elecironic pipe,-or-similar product.or-device-ard-any-cartridge-orother-conrtainer-of-ricotine-in-a
colution.ar.other form-that.is-interded-to be-used.with-or-in-an-electronic-cigarette,- electronic -cigar-electrenic cigarilio;
electronic-pipe-or-similar preduct or-device-"Nicotine-vapor-product>does-nact-include any preduct regulated-by-the-FDA
under Chapler V- {21-U.S.5-4-35%-et-6eq.)-of the.Federal.Foed,-Drig.-and-Gosmetic-Act-

"Tobacco product” means (i) any product containing, made of, or derived from tobacco or that contains nicotine that is
intended for human consumption or is likely to be consumed, whether smoked, heated, chewed, dissolved, inhaled, absorbed,
or ingested by any other means, including a cigarette, a cigar, pipe tobacco, chewing tobacco, snuff, or snus; (i) any
electronic smoking device and any substances that may be aerosolized or vaporized by such device, whether or not the
substance confains nicotine; and-includes-cigareties,cigars;-smekeless-tebacco;-pipe-tebaccebidis ~ard-wrappings (i) any
component, part, or accessory of a product described in clause (i} or (i), whether or not such component, part, or accessory
contains tobacco or nico#ine, including filters, rolling papers, blunt or hemp wraps, and pipes. "Tobacco product” does not
include any-Ricotine-vaper product-alterative -nicotine-praduct-or-preduct thatis-regulated by-the-FBA-uader Ghapter V-{24
U.8.64 351-et-6eq.) of the Federal Food,-Drug.-and Cosmetic-Act drugs or devices, as such terms are defined in 21 U.S.C. ¢
321, or combination products, as such term is used in 21 U.S.C. v 353, if such drugs, devices, or combination products are
authonzed for sale by the U.S. Food and Drug Administration.

"Wrappings" includes-gagess materials made or sold for covering or rolling tobacco or other materials for smoking in a manner
similar to a cigarette or cigar.

1 18.2-391. Unlawful acts; penalties.

A. It shall be unlawful for any person to sell, rent or loan to a juvenile, knowing or having reason to know that such person is a
juvenile, or to knowingly display for commercial purpose in a manner whereby juveniles may examine and peruse:

1. Any picture, photography, drawing, sculpture, motion picture in any format or medium, video or computer game, electronic
file or message containing an image, or similar visual representation or image of a person or portion of the human body which
depicts sexually explicit nudity, sexual conduct or sadomasochistic abuse and which is hammful to juveniles;; or

2. Any book, pamphlet, magazine, printed matter however reproduced, electronic file or message containing wards, or sound
recording which contains any matter enumerated in subdivision 1-ofthis-subsectien, or explicit and detailed verbal
descriptions or narrative accounts of sexual excitement, sexual conduct or sadomasochistic abuse and which, taken as a
whole, is hammful to juveniles.

However, if a person uses services of an Intemet service provider or an electronic mail service provider in committing acts
prohibited under this subsection, such Intemet service provider or electronic mail service provider shall not be held
responsible for violating this subsection.

B. It shall be unlawful for any person knowingly to sell to a juvenile an admission ticket or pass, or knowingly to admit a
juvenile to premises whereon there is exhibited a motion picture, show or other presentation which, in whole or in part, depicts
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sexually explicit nudity, sexual conduct or sadomasochistic abuse and which is harmful to juveniles or to exhibit any such
motion picture at any such premises which are not designed to prevent viewing from any public way of such motion picture by
juveniles not admitted to any such premises.

C. It shall be unlawful for any juvenile falsely to represent to any person mentioned in subsection A or subsection B hereof, or
to his agent, that such juvenile is 18 years of age or older, with the intent to procure any material set forth in subsection A, or
with the intent to procure such juvenile's admission to any motion picture, show or other presentation, as set forth in
subsection B.

D. it shall be unlawful for any person knowingly to make a false representation to any person mentioned in subsection A or
subsection B hereof or to his agent, that he is the parent or guardian of any juvenile, or that any juvenile is 18 years of age,
with the intent to procure any material set forth in subsection A, or with the intent to procure such juvenile's admission to any
motion picture, show or other presentation, as set forth in subsection B.

E. No person shall sell, rent, or loan any item described in subdivision A 1 or-A 2 to any individual who does not demonstrate
his age in accordance with the provisions-ef-subsestien-C of 1 18.2-371.2.

F. A violation of subsection A, B, C, or D is a Class 1 misdemeanor. A person or separate retail establishment who violates
subsection E shall be liable for a civil penalty not to exceed $100 for a first violation, a civil penalty not to exceed $200 for a
second violation, and a civil penalty not to exceed $500 for a third or subsequent violation.

422.1-79.5. Policy regarding tobacco products.
Each school board shall develop and implement a policy to prohibit, at any time, the use and distribution of any tobacco

product-eF-nicetine vapor-praduct, as thece terms-aro defined in ¢ 18.2-371.2, on a school bus, on school property, or at an
on-site or off-site school-sponsored activity.

Such policy shall include (i) provisions for its enforcement among students, employees, and visitors, including the
enumeration of possible sanctions or disciplinary action consistent with state or federal law, and (ii) referrals to resources to
help staff and students overcome tobacco addiction.

Each school board shall work to ensure adequate notice of this policy.
1 22.1-206. Instruction conceming dnsgs, alcohol, substance abuse, and tobacco products.

A. Instruction conceming drugs and drug abuse shall be provided by the public schools as prescribed by the Board of
Education.

B. Instruction conceming the public safety hazards and dangers of alcohol abuse, underage drinking, and drunk driving shall
be provided in the public schools. The Virginia Alcoholic Beverage Control Authority shall provide educational materials to the
Department of Education. The Department of Education shall review and shall distribute such materials as are approved to
the public schools.

C. The Virginia Foundation for Healthy Youth shall develop and the Department of Education shall distribute to each local
school division educational materials conceming the health and safety risks of using tobacco products.-nieatisg ¥38e:

products-and alternativo nicotine produscts, as-such-terms-ara defined in 4 18.2-371.2. Instruction concerning the health and
safety risks of using tobacco products;-ricetine-vaper praducts ~and.altemative -nicotine products, as-stich tasms-ame defined in
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3 18.2-371.2. shall be provided in @ach public elementary and secondary school in the Commonwealth, consistent with such
educational materials.

3 22.1-279.6. Board of Education guidelines and model policies for codes of student conduct; school board regulations.

A. The Board of Education shall establish guidelines and develop model policies for codes of student conduct to aid local
school boards in the implementation of such policies. The guidelines and model policies shall include (i) criteria for the
removal of a student from a class, the use of suspension, expulsion, and exclusion as disciplinary measures, the grounds for
suspension and expulsion and exclusion, and the procedures to be followed in such cases, including proceedings for such
suspension, expulsion, and exclusion decisions and all applicable appeals processes; (i) standards, consistent with state,
federal and case laws, for school board policies on alcohol and drugs, gang-related activity, hazing, vandalism, trespassing,
threams, search and seizure, disciplining of students with disabilities, intentional injury of others, self-defense, bullying, the use
of electronic means for purposes of bullying, harassment, and intimidation, and dissemination of such policies to students,
their parents, and school personnel; (jii) standards for in-service training of school personnel in and examples of the
appropriate management of student conduct and student offenses in violation of school board policies; (iv) standards for dress
or grooming codes; and (v) standards for reducing bias and harassment in the enfarcement of any code of student conduct.

In accordance with the most recent enunciation of constitutional principles by the Supreme Court of the United States of
America, the Board's standards for school board policies on alcohol and drugs and search and seizure shall include guidance
for procedures relating to voluntary and mandatory drug testing in schools, including which groups may be tested, use of test
results, confidentiality of test information, privacy considerations, consent to the testing, need to know, and release of the test
results to the appropriate school authority.

In the case of suspension and expulsion, the procedures set forth in this article shall be the minimum procedures that the
school board may prescribe.

B. School boards shall adopt and revise, as required by ¢ 22.1-253.13;7 and in accordance with the requirements of this
section, regulations on cades of student conduct that are consistent with, but may be more stringent than, the guidelines of
the Board. School boards shall include in the regulations on codes of student conduct procedures for suspension, expulsion,
and exclusion decisions and shall biennially review the model student conduct code to incorporate discipline options and
altematives to preserve a safe, nondisruptive environment for effective teaching and leaming.

C. Each school board shall include in its code of student conduct prohibitions against hazing and profane or obscene
language or conduct. School boards shall also cite in their codes of student conduct the provisions of 1 18.2.56, which defines
and prohibits hazing and imposes a Class 1 misdemeanor penalty for violations, that is, confinement in jail for not more than
12 months and a fine of not more than $2,500, either or both.

D. Each school board shall include in its code of student conduct policies and procedures that include a prohibition against
bullying. Such policies and procedures shall (i) be consistent with the standards for school board policies on bullying and the
use of electronic means for purposes of bullying developed by the Board pursuant to subsection A and (ji) direct the principal
to notify the parent of any student involved in an alleged incident of bullying of the status of any investigation within five school
days of the allegation of bullying.

Such policies and procedures shall not be interpreted to infringe upon the First Amendment righte of students and are not
intended to prohibit expression of religious, philosophical, or political views, provided that such expression does not cause an
actual, material disruption of the work of the school.
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E. A school board may regulate the use or possession of beepers or other portable communications devices and laser
pointers by students on school property or attending school functions or activities and establish disciplinary procedures

pursuant to this article to which students violating such regulations will be subject.

F. Nothing in this section shall be construed to require any school board to adopt policies requiring or encouraging any drug
testing in schools. However, a school board may, in its discretion, require or encourage drug testing in accordance with the
Board of Education's guidelines and model student conduct policies required by subsection A and the Board's guidelines for
student searches required by 1 22.1-279.7.

G. The Board of Education shall establish standards to ensure compliance with the federal Improving America's Schools Act
of 1994 (Part F-Gun-Free Schools Act of 1994), as amended, in accordance with ¢ 22.1-277.07.

This subsection shall not be construed to diminish the authority of the Board of Education or to diminish the Governor's
authority to coordinate and provide policy direction on official communications between the Commonwealth and the United

States government.

H. Each school board shall include in its code of studentconduct a prohibition on possessing any tobacco product agaicating
vaper-product, as-those terms-are defined in 1 18.2-371.2, on a school bus, on school property, or at an on-site or off-site
school-sponsored activity.

{. Any school board may include in its code of student conduct a dress or grooming code. Any dress or grooming code
included in a school board's code of student conduct or otherwise adopted by a school board shall (i) permit any student to
wear any religiously and ethnically specific or significant head covering or hairstyle, including hijabs, yarmulkes, headwraps,
braids, locs, and comrows; (ii) maintain gender neutrality by subjecting any student to the same set of rules and standards
regardless of gender,; (iii) not have a disparate impact on student of a particular gender; (iv) be clear, specific, and objective
in defining terms, if used; (v) prohibit any school board employee from enforcing the dress or grooming code by direct physical
contact with a student or a student's attire; and (vi) prohibit any school board employee from requiring a student to undress in
front of any other individual, including the enforcing school board employee, to comply with the dress or grooming code.

4 59.1-293.10. Definitions.
As used in this chapter, unless the context requires another meaning:

"Child-resistant packaging” means packaging that is designed or constructed to meet the child-resistant effecliveness
standards set forth in 16 C.F.R. 3 1700.15(b)(1) when tested in accordance with the protocols described in 16 C.F.R.a
1700.20 as in effect on July 1, 2015.

“Liquid nicotine” means a liquid or other substance containing nicotine in any concentration that is sold, marketed, or intended
for use in a nicotine vapor product.

"Liquid nicotine container” means a bottle or other container holding liquid nicotine in any concentration but does not include a
cartridge containing liquid nicotine if such cartridge is prefilled and sealed by the manufacturer of such cartridge and is not
intended to be opened by the consumer.

"Nicotine vapor product” has the same meaning as in 4-18.2-371.2 §8.1-1021.01.
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Appendix B

COMMONWEALTH OF VIRGINIA
HOUSE OF DELEGATES
RICHMOND

APPROPRIATIONS COMMITTEE LUKE E. TORIAN, CHAIRMAN
13™ FLOOR. POCAHONTAS BUILDING ANNE E OMAN STAFF DIRECTOR
CAPITOL SQUARE
POST OFFICE 406
RICHMOND. VIRGINIA 23218
804-698-1590

March 8, 2021

Dcar Commissioner Burns:

During the 2021 Session of the General Assembly, the House Committee on Appropriations
Subcommittee on Transportation and Public Safety voted to table:

¢ HB 2164 (Hope) Tobacco; prohibit person from sclling product at retail without license
from ABC Authority.

In doing so, the Subcommittee also supported a request that you study the issucs raised by the
bill in order to assess the feasibility and costs associated with the creation of licensure for tobacco
retailers to prevent the sclling of tobacco products to underage individuals.

In conducting the study, the Subcommittee and patron would request that you consult
representatives of the Virginia Alcoholic Beverage Control Authority; Virginia Petrolcum and
Convenience Marketers Association; the Cigar Association of Virginia; Virginia Smoke Free
Association; Tobacco 21; American Cancer Sodicty; and, otherappropriate stakcholders you may
identify.

As Chairman of thc House Committce on Appropriations, I am writing to so request.

Sincerely,

The Honorable Luke E. Torian

CC:
The Honorable Patrick A. Hope
The Honorable Paul E. Krizek
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Appendix C

COMMONWEALTH of VIRGINIA

ALISON G. LAND, FACHE DEPARTMENT OF Telephone (804) 786-3921

COMMISSIONER Fax (804) 371-6638
BEHAVIORAL HEALTH AND DEVELOPMENTAL SERVICES www.dbhds.virginia.gov
Post Office Box 1797
Richmond, Virginia 23218-1797

June 29, 2021
TO: Virginia Department of Taxation, Office of Tax Policy
FROM: Alison Land, FACHE - Commissioner, Department of Behavioral Health and Developmental Services
RE: 2021 House Bill 2164 - Retail Tobacco Licensing

Summary of Comments

e Compliance with tobacco laws restricting the sale of tobacco to individuals under 21 is critical
to Virginia’'s receipt of Substance Abuse Block Grant dollars. in Virginia, this equates to over $4
million in federal funds going to essential community substance use services.

e Currently, there is no comprehensive list of tobacco retailers in Virginia, nor is there
enforcement of tobacco regulations. This puts federal substance use dollars in jeopardy.

e A tobacco retail license law, such as HB2164, paired with funding for enforcement of tobacco
laws, is critical to maintaining these federal substance use dollars.

Background

in 1992, the Federal Government passed the “Synar Amendment”, which requires states to enact and enforce
laws prohibiting any manufacturer, retailer, or distributor of tobacco products from selling or distributing such
products to any individual younger than age 18.

e With the passing of the both the State and Federal “Tobacco 21" laws, the age of compliance
has been increased to 21.

e States must conduct annual, unannounced inspections that provide a valid probability sample

of tobacco sales outlets accessible to minors and achieve a noncompliance rate (RVR) of no
more than 20%.
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e Failure to maintain an RVR of less than twenty percent jeopardizes 10% of the annual
Substance Abuse Block Grants (SABG) through SAMHSA. In Virginia, this equates to over 54
million.

In Virginia, Synar Retailer Violation Rates (RVRs) have been on the increase since 2016 going from 9.5% to 16.8%
in 2019.

e Itisimportant to note that the 2019 compliance checks for Synar were completed prior to
Tobacco 21 taking effect. Had they been completed after, the RVR would likely have been
higher.

e Synar compliance checks, along with FDA, were not conducted in 2020 due to COVID-19
meaning it's been two years since the passage of Tobacco 21 without any enforcement. Given
the lack of enforcement, in addition to the economic stressors COVID-19 has placed on
retailers, it is likely the RVR will pass the 20% threshold therefore putting the state at risk of
losing SABG money.

Virginia is one of only eight states in the nation that does not require retailers to obtain a tobacco retail license,
and there is currently no comprehensive list of tobacco and nicotine retailers in Virginia.

e Since 2016, DBHDS has been collaborating with the Community Services Boards (CSBs) to
compile a comprehensive list of all tobacco/nicotine retailers. This initially began with staff
driving every primary and secondary road in each catchment area to identify every retailer. The
process was expensive and time-consuming, not to mention not sustainable on an ongoing
basis.

e This list is updated over the course of every two years when the CSBs conduct merchant
education and store assessment to every identified retailer. New retailers are added to the list,
and any changes to existing retailers are noted in the database.

e Unfortunately, in our last coverage study, conducted in 2018, our list accuracy was only 87.9
percent. This means DBHDS is missing nearly 1,000 retailers who are not factored into
compliance efforts.

Potential Impact of HB2164

Comprehensive tobacco retail licensing laws, such as HB2164, are an effective strategy to decrease youth retail
access to tobacco and nicotine products and reduce youth initiation of use.

e Evidence shows that strong tobacco retail licensing laws can help reduce sales to underage
youth. Across 33 California communities, sales to underage youth dropped by an average of 26
percent after implementation of a strong tobacco retailer licensing law.! In Minnesota, a study
found that daily smoking among young adolescents dropped by 28 percent in 14 communities

! California Department of Health Services Food and Drug Branch Compliance Checks. (2003)
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that implemented comprehensive tobacco retailer licensing ordinances, and successful youth
purchases dropped from 39 percent to 5 percent.?

In states with strong tobacco retailer licenses, youth are also less likely to initiate use. In
California, for example, youth were 33 percent less likely to have initiated cigarette use and 26
percent less likely to initiate e-cigarette use over the course of 1.5 years compared to localities
that had no licensing law or could not cover the costs of enforcement.? Another study found
that in Pennsylvania, youth e-cigarette use dropped significantly following the implementation
of licensing for e-cigarette retailers.?

Raising the legal age of purchase does not reduce tobacco sales or youth use on its own. They must be
enforced in order to be effective. Currently in Virginia, there is no state enforcement program, and federal
enforcement does not inspect every retailer.

With active Synar and FDA programs, roughly 50% of retailers were inspected annually.
However, Virginia has not had a comprehensive FDA inspection program since May 2018, and
Synar inspections only cover approximately 10 percent of retailers.

Not every retailer currently receives a compliance check, and many retailers don’t get checked for
several years, if at all. This makes it difficult to know for certain who is complying with age-of-sale laws
and who isn’t.

Tobacco retail licensing is recognized as a foundational, comprehensive, regulatory too! that enables states
and localities to monitor tobacco sales, fund compliance efforts, and creates effective penalty and
suspension structures for repeat violations.

Most tobacco retail licensing laws include a yearly fee, which generates revenue to help the
locality cover the costs of inspection and enforcement of minimum age laws, tax laws, and
compliance with the Family Smoking Prevention and Tobacco Control Act.?

They also include stipulations that require adherence to all tobacco laws. And requiring a cost
in order to obtain a license can help ensure that monitoring and enforcement costs are
sufficiently covered.

2 Forster, et al. The effects of community policies to reduce youth access to tobacco. (1998)

3 Astor, et al. Tobacco Retail Licensing and Youth Product Use. (2019)

4 Azagba, et al. E-cigarette Retail Licensing Policy and E-cigarette Use Among Adolescents. (2020)

5 An overview of the act is available here: hitps://www.fda.gov/tobacco-products/rules-regulations-and-guidance/family-
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COMMONWEALTH of VIRGINIA

ALISON G. LAND, FACHE DEPARTMENT OF Telephone (804) 786-3921
COMMISSIONER Fax (804) 3715638
BEHAVIORAL HEALTH AND DEVELOPMENTAL SERVICES wwver bl virgini,gov
Post Office Box 1797

Richmond, Virginia 23218-1797

September 1, 2021
TO: Virginia Department of Taxation, Office of Tax Policy

FROM: Colleen Hughes, Synar Coordinator, Department of Behavioral Health and Developmental
Services

RE: 2021 House Bill 2164 - Retail Tobacco Licensing

FDA Information:

Background: The FDA contract had historically been held by Virginia ABC until May 2018 when the
decision was made not to renew it. The contract went unawarded for at least a year before it was
awarded to a third party, Computer Evidence Specialists, LLC (CES), in, I believe, late 2019. Since
then, the number of inspections have been minimal. When ABC held the contact, we inspected roughly
50% of retailers between FDA and Synar checks. We currently inspect about 10%of tobacco/nicotine
retailers.

FDA Inspection Data:
July 1, 2017 - June 30, 2018
3035 total inspections
2506 inspections involving a minor

389 violations involving a minor

July 1, 2018 - June 30, 2019

0 inspections

July 1, 2019 - June 30, 2020
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219 total inspections
171 inspections involving a minor

21 violations involving a minor

July 1, 2020 - June 30,2021
214 total inspections
4 inspections involving a minor

0 violations involving a minor

July 1, 2021 ~ August 30, 2021
19 total inspections
12 inspections involving a minor

1 violation involving a minor

Since the passing of the Federal Tobacco 21 law on December 20, 2019 (through August 30, 2021)
376 total inspections
111 inspections involving a minor
20 violations involving a minor

+18% Retailer Violation Rate

*Important to note that the vast majority of violations were for cigars and ENDS

Additional Synar Information:

Synar Sample - The Synar sample is a simple, statewide, random sample. Some of the variables used
to determine the number of retailers to be inspected are the current number of retailers, the previous
year’s retailer violation rate, and the list accuracy rate based on the most recent coverage study. The
sample size for this year’s sample was 838 and was based off an outlet frame size of 7520 retailers. The
outlet frame size was based off of what we currently have in our Counter Tools database. However,
because of a pause in our merchant education/store assessment work, due to a delay in new materials
and then COVID, we have not been able to keep our database as current as we would like. We surmise
that there are more tobacco/nicotine retailers than what currently reflect in our database. This has
unofficially been confirmed based off our most recent coverage study.
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Coverage Study — We are required by SAMHSA to conduct a list coverage study on a regular basis to
ensure that our retailer list is accurate. The last study, conducted in 2018, reviled an accuracy rate of
87.9%, down from 91.6% in 2013. Because this is below 90%, we are required to conduct this study
every 3 years, rather than every 5. This year’s (2021) has been conducted and we are awaiting the final
calculations. Based on a rudimentary estimate, it looks like the state’s list accuracy rate has decreased
even further to roughly 82%. Itis important to note that if the state’s accuracy drops below 80%, we
will have to write a corrective action plan.

Retail Violation Rate - As mentioned previously, the current Retailer Violation Rate is 16.8%. This is
based on inspections conducted in 2019, prior to the State’s Tobacco 21 law taking effect. Once this
rate goes above 20%, the state will incur a penalty of 10% of the total Block Grant (~$4million). This
money will be taken away at the same 80/20 split that it is currently given out. 80% will come from
treatment money and 20% will come from prevention money. This is money that the State will be
required to replace, so somewhere, the state will need to come up with ~$4million.

Enforcement — As our state’s plan is written, Synar inspections must be separate from all other
enforcement activities. This means that FDA inspections cannot be used as compliance checks for
Synar and cannot be used to determine the Retailer Violation Rate. If we were to implement an
additional enforcement strategy, those inspections would also not be able to be counted toward Synar.
However, the more enforcement/compliance checks there are, the lower the Retailer Violation Rate will
be because we know that if you are more likely to get caught, you’re more likely to obey the law.
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Appendix D

Virginia Petroleum and Convenience
Marketers Association

©o Glen Forest Dise Swite MM, Richmond, VA 23226
(041282 1 awvwa apema com

July i

Stephen Klos

Virginia Department of Taxation
Richmond VA 23217

Via clectronic mail

Dcar Mr, Klos:

Thank you for the opportunity to comment on House bilf 2164, legislation
considered during the 2021 General Assembly session. Virginia Petroleum
and Convenience Marketers Association is a statewide trade associatisn
formed in 1848, and is governed by a 13-member Board of Dirgctors, all of
whom are Virginia residents.

The Virginia General Assembly has considered and rejected the issue of
wbaceco licensing on many occasions In 2020, Virginia considered a bill by
Delegate Hope that could have placed untrained individuals in charge of
policing tobacco sales in Virginia. We worked with the delegate over the
interim to refing the legislation to accomplish his objective of siepped-up
inspections conducted by experienced professionals, without the registration
fees and other punitive measures contained in the bill,

The advocates fer licensing make a strong argument that without oversight
and underage buyer programs federal funding for such programs is in
jeopardy. They negleet to point out, however, that C®VID stopped all in-
store inspections. Further, they neglect to state that fer the latest round of
inspections where we do have data, Virginia's percentage nf‘unﬁcmgcd
sales was well below the eriteria for continued federal funding.

The proponents alse fail to acknowicedge that since 2019, the werld of
tobacco retailing in Virginia has changed forever. With thie passage of
Tobacco 21 legisiation that year, the Tegal age for purchase of 19baceo and
associated products increased from 18 to 21, VPCMA was pleased 10
support this legislation, We know Irom direct conversations with our
members and other stakeholders that this legislation has helped lessen the
sale of underage sales particularly since persons over 21 have far less
ingeraction with high and middle schoslers.

From the proponents: “YDH, along with American Heart, American
Lung, and American Cancer Associations, with support from some
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legislators. will be putting in legislation to clean up last year's T21 bill. Included in this
cleanup hill are retailer licensing, remos al of the military exemption, removal of PL P fine,
increase in retailer fines, increase in tobacco tax, and required merchant education and
enforcement. T-21 Clean up bill? Hardiy,”

We also strongly supported bi partisan fegislation m the 2017 session that required all serlers of
tohacco products 10 obtain a tobacco exemption certificate and be subject to regulation by the
Virginia Department of Taxation. This legistation. now Chapter 38.1-623.2. requires afl members
to hold a certificate issued by the departinent and s 1n fact licensure of all tobacco setlers in
Virginia. Instead of recreating a now redundant regulatory mandate and tinancial burden on our
scllers we should all be focused on determining if cigarette exemption certificates are working as
cnvisioned.

We look forward to working with all partics 10 evaluate the next round of Synar inspections now
that the COVIB restrictions have been lifted, making locations accessible once again, We believe
that those numbers wall decrease significantly with the onset of Tobacco 21 1 Virgimia, 1f they
do not, we would urge continued inspections of violators to assure that they come into
compliance. The convenience store industry shares the goal of completely a;:liminmi(?g underage
sales. We believe the best avenue ta do so is through re-starting compliance checks at the carliest
opportunity and then targeting those shown to have made underage sales for further inspection.

ey

Juthoc

Michael J. O'Connor
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Appendix E

JARGING,

July 2, 2021

Commissioner Craig Bums
Virginia Department of Taxation
Post Office Box 27185
Richmond, Virginia 23261 7185

Dcar Commissioner Burns,

We are writing in response to a request for comments as part of the stakehoider group to study the
feastbility of a licetsure program for tobacco retailers. On behalf of our members and small businesses
across the Commonwealth, we respectiuily oppose the creation of a tobacco license through the Virginia
Algoho! Beverage Control Authority.

We are the Virginia Asian American Store Owners Association (VAASOA), a trade assaciation representing
over 8,300 convenience store owners and gas station opcerators across Virginia. We strive to be active
members of our community, provide critical services to our customers, and improve our business
practices for all who waik through our doors.

We respectfully oppose the creation of a tobacco license program through ABC. A licensure program
would pface additional unnecessary administrative burdens on small businesses that are already trying
desperately to recover from the challenges of the COVID 19 pandemic.

Virginia aircady has penalties and deterrents to prevent tobacco from being sold to minors, and we do
not believe that a tobacoo license will necessarily reduce the risk of unintended sales tominors.

VAASOA's convenience store owners are good actors that do not want toscllto minors and are conscious
of the risks associated with tobacco products. Stronger penalties, which are included in the tcgislation,
can be added without adding an additional licensure requirement.

VAASOA aiso believes the proposed tobacco lizense is duplicative of Virginia‘s Cigarette Resale Exemption
Certificate (ST 10c). The process for applying for an ST 10c exemption certificate is thorough and well

monitored. Virginia’s current process for obtaining a sales tax exemption for tobacco products includes
submitting detailed information to the state, which the state can revoke for failing to comply with the law.

There arc a number of issues within the current bitl that need to be addressed. For example, the current
lcglslation does not consider the transfer of licenses. This could affect the sale of businesses between
partics. Other aspects, induding how fines are administered and the degree retailers shouid be held
responsible for the illegal activities of others must be discussed.
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If Virginia is going to proceed with consideration of a licensure process, we need » more deliberative
stakeholder process that inciudes in person or virtual discussion and an apportunity to review the biii in

detail.
VAASOA lcoks forwards to contributing to the discussion and reviewing the draft report of the Tax
Department.

Sincerely,

Virginia Asian America Store Owners Association
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Appendix F

To: Steve Klos
Office of Tax Policy, Policy Development Division

Virginia Department of Taxation
Richmond, Virginia

RE: H. 2164 and Tobacco Retail Licensing in Virginia

June 17, 2021 - The undersigned organizations support comprehensive Tobacco Retail
Licensing for Virginia and worked with Delegate Patrick Hope on H. 2164 (2021). This
information is submitted on behalf of these organizations.

American Cancer Society American Lung Association Preventing Tobacco Addiction
Foundation/Tobacco 21

American Heart Association Medical Society of Virginia
Tobacco Free Alliance of Virginia (TFAV)

Tobacco Retail Licensing

Tobacco Retail Licensing (“TRL”) is a vital tool that enables states to monitor tobacco sales,
fund compliance efforts, and create effective penalty structures for sales violations.
Comprehensive TRL laws can reduce youth tobacco initiation and use and ensure all tobacco
retailers follow all local, state and federal tobacco laws.:

The goal of H. 2164 was to establish a Tobacco Retail Licensing program for Virginia that
would become the framework for effective enforcement of state and federal age-of-sale
(“Tobacco21”) laws, and to enhance retailer penalties to incentivize compliance. Though
not specifically addressed in H. 2164, a licensing program can also fund enforcement
through annual license fees that are paid by the retailer.

Virginia is one of only eight states that does not require tobacoo retailers to obtain any form of
Tobacco Retail License.z Without a licensing program, there is no current or comprehensive
list of tobacco sellers, including those that sell electronic cigarettes (“e- cigarettes”), making
it almost impossible for the Commonwealth to effectively enforce tobacco laws in the retail
environment.

Background

Despite progress in reducing tobacco use over the past several decades, 10,300 Virginia
adults still die every year from tobacco-related diseases, and 28 percent of cancer deaths
in the state are attributable to smoking. Almost 1in5 Virginia high school students use e-
cigarettes,and 2,300 Virginia kids under 18 become new, daily smokers each year. Annual
healthcare costs in Virginia (including Medicaid) are $3.1 billion.

33

160



Every household in Virginia pays $931 each year for smoking-caused government
expenditures.:Youth who use e-cigarettes (“vape”) are more likely to migrate to
traditional (combustible)tobacco and become cigarette smokers or dual users

Inan effort to address the youthvaping epidemicand reduce youth use oftobacco, the
Virginia General Assembly in January of 2019 passed a Tobacco 21 law. Properly
enforced, Tobacco 21 laws can significantly reduce youth tobacco use, resulting in
lower healthcare costs and overall incidence of tobacco-related illness and death.s

In December 2019, Congress passed, and President Trump signed, federal legislation raising
the minimum legal sales age nationwide for all tobacco products, including e-cigarettes, to
21. with enforcement through the U.S. Food and Drug Administration (FDA), the federal law
went into effect immediately.¢

Current Landscape in Virginia and Tobacco 21

® Virginia must begin enforcing the federal tobacco sales age of 21 and risks losing more than
$4 million per year in federal block grants if it does not. The federal legislation retained and
revised the 1992 “Synar Amendment,” which requiresstates to demonstrate a Retailer
Violation Rate (RVR) of no higher than 20 percent or they could lose 10 percent (more than
$4 million in Virginia) of annual Substance Abuse Block Grants through the Substance
Abuse and Mental Health Services Administration (SAMHSA).”

e Virginia’s statewide Tobacco 21 law has not been adequately enforced, and sales to
underage youth are unacceptably high. The current RVR in Virginia was almost 17%
for the last year data was available in 2019,and is likely higher now, since retailers
are currently not undergoing state (Synar) or federal (FDA) compliance checksin part
due to the pandemic.

e Virginia has approximately 8,400 tobacco retailers, which the Virginia Alcoholic Beverage
Control Authority (ABC) is authorized to inspect; it issues Class 2 misdemeanor citations
for code violations. In 2018, the ABC and FDA were unable to reach consensus on the
terms of the Tobacco Retail Compliance Inspection contract. As a result, the ABC did not
enter into a contract with the FDA and stopped conducting Synar enforcement
inspections. The RVR then rose by 66 percent from 10.1 to 16.8.

e Statewide, there are no required number of inspections in the current law, and since there
is no tobacco retail license required, there is no comprehensive or current database of who
is selling tobacco and nicotine products at retail.
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Quick Facts: Tobacco Retail Licensing

® Minimum legal sales age (MLSA) laws must be accompanied by
effective enforcement in order to reduce youth tobacco use. Current
enforcement activities in Virginia are inadequate to prevent youth
from using tobacco products.

® Best practices for enforcement include conducting unannounced, annual compliance
checks forevery retailer with follow-up checks for those found in violation.»

® Tobaccoretail licensing fees, paid by the retailer and renewed annually,
would provide the resources needed to reduce unlawful sales and drive
down youth tobacco use.»

e With the passage of comprehensive tobacco retail licensing laws in New
Mexico and Colorado in 2020, Virginia is now one of only eight statesin the
U.S. without any form of TRL.z

® A Tobacco Retail License is a privilege license and is different from the
business license or tobacco tax permit that is required in Virginia. A TRL is
tied to retailer compliance with all applicable sales, marketing, and display
laws and can be suspended or revoked for repeated violations.

® TRLcan reduce youth initiation to tobacco, including e-cigarettes, by
improving compliance with state and federal MLSA laws and other
important tobacco sales regulations.»

e |f Virginia fails to establish a licensing program and begin conducting
compliance checks as soon as possible, it risks increasingly higher retailer
violation rates.

e TRL protects retailers who obey the law by identifying and penalizing those who
do not.

® 80% of Virginia adults surveyed believe stores should be licensed to sell tobacco,
including e-cigarette products.

As filed, H.B. 2164:

e Required all retailers of tobacco, including e-cigarette products, to obtain a Tobacco
Retail License through the Virginia Alcoholic Beverage Control Authority and renew it

annually.

35

162



e Established a comprehensive list of all tobacco retailers in the state which will
streamline enforcement efforts and provide needed data on who is selling tobacco
products at retail.

e Established enhanced civil monetary penalties and outlined license suspension and
revocation provisions for selling without a license and for violations of MLSA laws by
licensees.

e Established a dedicated Tobacco Retail Administration “Sub-fund” into which all fines and
fees would be deposited and used for license administration and enforcement. (a)

e Comprehensively defined tobacco products to include e-cigarettes and electronic
smoking devices to align with federal definitions.

e  Prohibited sales of tobacco products from vending machines.

e Repealed an exemption for members of the military who are under 21 to align with the
federal Tobacco 21 law which does not allow this exemption.

® Repealed ineffective and potentially unjust penalties to youth for purchase, use, or
possession of tobacco products.:

a) H. 2164 did not mandate a retail license fee in order to accommodate the General Assembly’s request
that legislators file pared-down bills for the 2021 session due to the pandemic. Best practices for funding a
Tobacco Retail License program require that retailers pay an annual fee high enough to cover the cost of
the program and enforcement. It may be necessary to consider additional options for initial funding of a
TRL program that could supplement a retailer fee.

36

163



Sources:
4. 4 Tobacco Retail Licensing and Youth Product Use. Pediatrics. Astor R(, Urman R, Barrington-

Trimis JL, et al. 2019;143(2): e20173536.
https://pediatrics.aappublications.or: ntent/143/2/e20173536

2 12The following are the (8) states without any form of Tobacco Retail Licensing: Michigan, Arizona,
Kentucky, South Carolina, Oregon, Tennessee, Virginia, and Wyoming. See also: University of Maryland
Francis King Carey School of Law Legal Resource Center for Public Health Policy — 50 State Survey ofTobacco

Licensing Requirements, January 2020. https://www.law.umaryland.edu/media/SOL/pdfs/Programs/Public-
Heolth-

Lo 920State%20Survey%200f%20Tobacco%20Licensing%20Requirements%20FINAL%%20(January%20202
0).pdf

3 Campaign for Tobacco-Free Kids Toll of Tobacco in Virginia https://www.tobaccofreekids.org/problem/toll-us/virginia

4Association between e-cigarette use and future combustible cigarette use: Evidence from a prospective cohort of youth

and young adults, 2017-2019 https.//pubmed.ncbi.nlm.nih.qov/32927247/

5 Public Health Implications of Raising the Minimum Age of Legal Access to Tobacco Products,

Editors: Richard J. Bonnie, Kathleen Stratton, and Leslie Y. Kwan. Authors: Committee on the Public Health
Implications of Raising the Minimum Age for Purchasing Tobacco Products; Board on Population Health and
Public Health Practice; Institute of Medicine, Washington (DC): National Academies Press (US); 2015 Jul 23.
ISBN-13: 978-0-309-31624-8ISBN-10: 0-309-31624-3

§U.S Food and Drug Administration - Newly Slgned Leglslatmn Ra:ses Federal Mmlmum Age af Sale af Tobacca Products to

tobacco-products- 21%:~:text=0n%20Dec. ,c;garettes%EZ%80%94to%ZOanzane%ZOunder%ZOZl

7Substance Abuse and Mental Health Administration, U.S. Department of Health and Human
Services. ProgrammaticRequirements for the Synar Program:

https://www.samhsa.gov/synar/requirements. See also:

https://www.samhsa.gov/sites/default/files/synar-quidance-tobacco-21.pd|

85,11 jcensing Retail Tobacco Outlets to Reduce Youth Access to Tobacco Products in Virginia. Research
conducted by Virginia Commonwealth University, Department of Psychology and George Mason University,
Department of Health Administrotionand Policy, August 2020.

10.13Tobacco Retail Licensing: An Essential Tool to Reduce Youth Usage and Foster
Health Equity https://tobacco21.org/new-guide-to-best-practices-in-trl/

15 Viirginia Adult Tobacco Survey, Virginia Dept. of Health. https://www.vdh.virginia.gov/news/public
relations- contacts/archived-news- releases/2018-news-releases/virginia-health-officials-release-
adult-tobacco-use-survey- results/

16 pUP in Smoke: Why Youth Tobacco Possession and Use Penalties are ineffective and
Inequitable. https://www.chongelabsolutions.org/product/pup-smoke
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Appendix G

July 2, 2021

Craig M. Burns, Tax Commissioner
Department of Taxation

Main Street Centre

600 East Main Street, 23" Floor
Richmond, VA 23219

Re: HB2164
Dear Commissioner Burns:

(“VSFA”) represents Virginia's vapor products manufacturers, distributors, and retailers.
Consequently, VSFA appreciates the opportunity to provide written comments to help the Virginia
Department of Taxation (“VA Tax”) study and “assess the feasibility and costs associated with the
creation of individual licensure for tobacco retailers to prevent the selling of tobacco products to
underage individuals,” pursuant to HB2164 andits corresponding Chairman’s letter.

To fully address the call of the study, we must first ask whether the creation of a licensure
requirement for tobacco retailers is necessary to prevent the sale of tobacco products to underage
buyers in the first place. While VSFA wholeheartedly agrees with the mission of keeping tobacco
products out of the hands of underage persons, requiring tobacco retailers to obtain a license from the
Virginia Alcoholic Beverage Control Authority (“ABC*) is unnecessary. Rather, Virginia’s T21 legislation
and enforcement provisions, enacted July 1, 2018, are sufficient.!

Under Virginia’s T21 legislation, it is illegal for any person or retailer to sell a tobacco product to
any person under the age of 21.2 In fact, T21 requires that before the sale of any tobacco product, the
seller must: (1) receive reliable confirmation that the prospective consumer is at least the minimum
purchase age and (2) verify that information through a third-party, commercial database.? The T21
legislation clearly states any law enforcement officer, including ABC agents, may issue a summons for a
violation of these provisions.* Hence, Virginia law already prohibits the sale of tobacco products to
persons under the age of 21 and provides adequate an enforcement mechanism.

! See, generally, 381727 - 2019,
VA Code $18.2-371.2¢21
VA Code §18.2:371 2iCi.
4yA Code §18.2-371 2{E} and {H.
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Craig M. Burns, Tax Commissioner
July 2, 2021
Page 2

Rather than implementing an additional and potentially costly licensing requirement on tobacco
products retailers, VSFA recommends putting some teeth in the T21 legislation by increasing the
penalties imposed for every violation. Presently, T21 violations are punishable by a civil penalty not to
exceed $100 for a first violation, $200 for a second, and $500 for a third or subsequent violation.S VSFA
suggests increasing the punishments imposed on retail establishments to $1,000 for a first violation,
$2,500 for a second violation, and a $5,000 civil penalty plus a one-year prohibition on selling tobacco
products for a third or subsequent violation. VSFA also recommends that the civii penalties should be
allocated to ABC for the enforcement of these T21 provisions rather than the state treasury.

in addition, VSFA is concerned about the cost of implementing HB2164. During public hearings
on this bill, it was suggested that the cost to ABC may exceed $8 million. A fiscal impact statement
posted thereafter estimated that the upfront cost would exceed $1.6 million and ongoing costs would
exceed $800,000/year. The total cost notwithstanding, VSFA is equally concerned about how these costs
will be apportioned among the various tobacco products retailers. In the absence of this information,
VSFA cannot support what amounts to writing a blank check.

Furthermore, vape shops are still reeling from an 11* hour budget amendment imposing a
$0.07/mL wholesale tax on liquid nicotine, which became effective July 1, 2020. This tax was imposed
without a single public hearing, and vape shops were not given the opportunity to testify to its inequities
nor the hardships it has caused Virginia’s vapor industry.

Accordingly, despite VSFA's commitment to preventing the underage sale of tobacco products
and support of T21, it cannot support HB2164. Thank you for your consideration in this regard.

e Stephen Klos, Policy Analyst
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Appendix |

January 23, 2020

Chelsi Bennett, J.D.
Virginia Government Relations Director

American Heart Association
4217 Park Place Ct | Glen Allen, VA 23060

Chelsi Benpett@heart.org

RE: Virginia's cigarette exemption certificate and tobacco retail licensing

Dear Chelsi,

Thank you for your request for legal technical assistance from the Pubiic
Health Law Center. As you know, the Center can provide you with this information
based on our experience and understanding of commercial tobacco control law and
policy across the country. We da not lobby, and we do nat ask that any
decisionmakertake any particular action based on the information we provide. We
are also not licensed to practice law in Virginia, so if you need legal advice, we
suggest you contact an attorney familiar with the laws of your jurisdiction. The
Center provides information for your own evaluation and review, and we hope that
this memorandum is useful to you. If you have any questions after reading it, please
reach out to us to discuss it further.

Question Presented

1s the cigarette exemption certificate system established by Va. Code § 58.1-623.2 a
tobacco retail licensing regime that promotes public health and monitors tobacco
retailer compliance with tobacco control laws?

Short Answer

No. It appears that Va. Code § 58.1-623.2 is, above all else, a tax compliance scheme
that has little to do with preventing violations of state or federal prohibitions on
selling tobacco products to under-21 consumers, The law itself has no provisions
that prevent such sales, nor does it incorporate such prohibitions in the Department
of Taxation’s (Department) enforcement regime. Even though the certificate can be
denied or revoked for some reasons, these reasons have nothing to do with
protecting youth from access to tobacco products and appear to be mostly
concerned with assuring the regular collection of existing taxes. Additionally, there
are no relevant inspections or regular compliance checks mandated by the law, and
the certificate program doesn’t even include all tobacco product sellers—applying
only to certain businesses that sell cigarettes at wholesale or retail
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Analysis

Generally speaking, tobacco retail licensing is a system under which
jurisdictions (at the state, tribal, or local levels’ require a business to obtain a
license in order to legally sell tobacco products within the jurisdiction. Licensing is a
tool that helps the eflective enforcement of substantive laws, such as sales
prohibitions of certain tobacco products or minimum lzgal sales ages. Normally,
licensing regimes mandate regular inspections (e.g. to make sure retailers are not
selling forbidden products) and age-of-sale compliance checks (e.g. having a 17-
year-old purchaser supervised by a police officer attempt to purchase a pack of
cigarettes). If aseller is found to be in violation ¢f the jurisdiction’s substantive
provisions, that person could lose their license—and with it the ability to sell
tobacco products—temporarily or permanently. Additionally, some jurisdictions
make certain retailers ineligible to obtain a license, often because they are too close
to a school or the owner has an established history of violating commercial tobacco
control laws. Currently Virginia does not have this type of licensing regime.

In enacting Va. Code § 58.1-623.2, the Virginia General Assembly established
a new system for cigarette distributors to avoid paying the taxes applicable to end
consumers of cigarettes. The Tax Commissioner is required to establish
implementing guidelines under the law,! and has done so, in guidelines that do not
incorporate age-of-sale restrictions or other tobacco control law.2

Because this law was not designed to prevent illegal sales of tobacco
products (so long as taxes were faithfully paid and recorded), the provisions of the
law fall short of best practices for tobacco retail licensing. Here are some of the
provisions in the statute that do not track with common tobacce retail licensing
practices:

Limited scope:

o This law applies only to cigarette sellers, leaving open the possibility that
other tobacco product sellers will be unaffected by this regime and
potentially unknown to the Tax Commissioner. For eample, all cigar bars
and vape shops would be outside the scope of this law unless they also sold
cigarettes.

i+ Va. Code §58.1-623.2 § L. hiting:/ NIt

2 See generally, Tax Commissloner Crajg M Bums. Guxdellnes for the Retall Sales and Use Tax
Exemption Certifieate for Stamped Cigarettes Purchased for Resale (Aug. 21. 2017),

hitps:/ /www seccvivptnla gov sites/default /flles /inline files/final-cigarette-exemption
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« Nowhere on Va. Code § 58.1-623.2’s face o1 in the legal authorities it cites
does this law incorporate the prohibition of sales to underage people,* ¥a.
Code § 18.2-371.2 ¢

+ Nowhere in the law is a certificate-holder recjuired to check ID for proof of
age or post signs regarding the minimum legal sales age applicablz 1o
cigarettes.

¢ The law allows someone who is 18 or oldet to hold a certificateS and also
allowsthe holder to allow any employee (of any age) to use the certificate,®
so there is no effective age limit on employees who sell tobacco products, and
the age limit on holders is three years younger than the legal age to purchase
tobacco products.

Limited oversight:

* After a certificate is granted’ the statuts does not call for any further
inspections for five years, and only some certificate-holders would be
inspected at that future date.® These inspections only appear to be
assessments of the physical characteristics of the site, not the holder’s
practices in selling cigarettes.®

» While the holder of the certificate must list its business addresses,*® the law
only requires a “substantial portion of the sales activity” to be conducted

3 While Virginia's Tobacco 2 1 law included an exemption for active duty milisary 18 and older the
federal update to tite minimum legal sales age in December 2019 closed this loophole. and so for the
sake of this memo all underage people would be those under 21. For more inforination on the change
in federal law please consult the Center’s recent blog on the topic
hitps://www.publichealthlawcenter.or2/hlogs /2020-01-07 /new-federal tobacco 21 law what g
means state lecal and tiwal-governiments.

*Va. Code § 18.2:371.2, “Prohibiting purchase or possession of tobacco products, nicotine vapor
products. and alternative nicotine products by a person under 21 years of age or sale of tobacco
products. nicotine vapor products, and alternative nicotine products to persons under 21 years of
age.” ke bave s relilapuy. vosode/titbe AR C cshantn 8 sechen At A 37 ALY

$Va. Code § 58.1-623.2 § C(1}.

$1d.§§H&M.

7 In the initial application for a certificate the Department does inspect the premises and does so if
the address of a taxpayer’s business changes. See . B&G.

% 'At the end of the five-year period, the cigarette exemption certificate of a taxpayer who qualifies
for the expedited application process set forth in subdivision B 3 shall be automatically renewed and
no fee shall be required.” 7d § J.

# The Department must deny an application if “The physical place of business occupied by the
taxpayer, as described in subsection E, is not constructed. arranged. or {lluminated so as to allow
access to and reasonable observation of anyroom or area in which cigarettes are to be soldf.]" /d. §
C(5).

10 Instead of requiring a different certificate for each location the statute only requires each taxpayer
to get one certificate and then use it for multiple locations if that is the taxpayer's business. See id. §

(F).
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there.}! This seems t leave open the possibility that sales will be conducted
offsite and potentially at locations that do not have a permanent address.
{ertificates cost only 50 dollars and last for five years.12 The low fee and
infrequent renewal or oversight suggest that this application fee doesn't pay
for any administrative burden of ongoing inspection, or compliance checks to
assess if there are violations of tobacco control laws,

Contrary to ordinary practice with tobacco retailer licenses, the law forbids
display of the rertificate at the place where it is being used.!3

This law doesn’t address delivery sales or internet sales of cigarettes or other
tobacco products from out-of-state retailers or manufacturers to consumers.

No effective punishment for violations of relevant law:

Grounds for denying issuance of a certificate do not include violations of
commercial tobacco control laws. The crimes that could result in a denial
appear to be on an exclusive list that includes: all types ef fraud; "robbery,
extortion, burglary, larceny, embezzlement, gambling, perjury, bribery,
treason, racketeering, [and] money laundering;” violations of Virginia
cigarette tax laws; and felonies. 1* This list might be appropriate to guard
against tax evaders and dangerous individuals, but it leaves out any laws that
apply to tobacco retailing.

Even if a certificate is denied, suspended, or revoked for one of the thirteen
grounds listed,’S the only punishment laid out in the law is a 6 month
suspension before the taxpayer can reapply.1¢ Denial fsuspension/revocation
of a certificate is therefore only an effective punishment if the Department is
actively vetting and denying new applications all the time, and there is no
mention of denying an application with prejudice in the Department’s
guidance on the law.1?

Denying, suspending, or revoking a certificate does not stop an offender from
selling cigarettes. It only means that the cigarette distributor must pay
additional taxes in order to continue selling cigarettes.!8 Even the most
odious offender could continue selling cigarettes indefinitely without a
certificate if he were willing to pay the applicable taxes.

1 d. § E(1).

127d. §§ B(2) & .

130d. §K

13 ]d. §C (9)&(13).

15 See id. § C.

1 d. § B (4),

17 See, Tax Commissioner Craig M. Bumns, Guidelines for the Retail Sales and Use Tax Exemption
Cemiicate for Stamped Clgarettes Purchased for Resale at 7 (Aug 21, 2017)

18 See Va. Code §58.1-623.2§ A
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Conclusion

It is apparent that this statute was not designed to stop the sale of tobacco
products to young people, nor to aid in the enforcement of any state or federal
commercial tobacco control law other than applicable tax codes. It appears that this
tax exception regime was not meant to comprehensively regulate retailers of
tobacco products, nor to set out enforcement standards for the Department to
follow. Since Virginia doesn’t have a tobacco retail licensing statute, and this
certificate is not a replacement for that type of regulation, there should be no
concern that Va. Code § 58.1-623.2 or the Department’s role granting the certificates
would be changed by a tobacco retail licensing regime.

For more information on tobacco retail licensing best practices please feel

free to consult the Center’s many gesources op the topic. We would be happy to

discuss the details of such a regime further with you if you have any questions.

Hudson B. Kingston

Staff Attorney

Public Health Law Center

Desk: 651-290-7504

hudson kingston@mitchellmamline.edu
wwoy. PublicHealthLawCenter.org



Appendix J

Form ST-10C Commonwealth of Virginia Foo i
Application Cigarette Resale | J
Certificate of Exemption Application

DO NOT USE THIS FORM TO PURCHASE C!GARETTES TAX EXEMPT

Compiete each ine thal asplies te your busmess Each location must submil @ separate application Include
a 350 80 non-refundable fee with each appication unless vour busmess quahfies for the expedited process
explamed i the Filing Prosedure on the back of this spmhication

CINEW APPLICATION [ RENEWAL [JCHANGE
1 Federal Empisyer ldentification No (FEIN)

2 Sales Tax Account No e e ———— e s et e e e s o

3 Business Telephone No. _ % Contact Phone No

5 Business Name _ e e e

§ EmailAddress

7 Slore Locabon , e e - e
Filmemes = Sireet o8 Furt Saie Ty 718 Toie

B Business Classification (71 wWholasmier 1] Fotare

9 Ownership nismmalion {(please stlach)
Corporations - Name ille home address and Socal Secunty Number of each officer
Partnerships - Name homs address, Social Sacunty Number or FEIN of each partiner or jex identification
number
Sole Proprietorshims - Name home address Sotia Secusdy Number of tax dentification number

LLC - Mame home address and Sovial Secunty Number or FEIN of sach member Social Securily
Number or lax identification number is required for single member LLCS

LLFP - Name home addrass, and Social Secunty Number or FEIN of aach pariner

{0 How long has the owner bgen a rgsident of Virgima?

M less than 12 moathzs prowide expinniadon

11 ABC License # (allach copy 1 applicable) S S

12 ®iher Tobacoo Products {OTP) Distrisulor s Pernud £ {allach copy 1f applicable) o
Oweriet Sgnature | O 1
Pnnt Name ... Date

Provide a list of cgarette and tobacco suppliers and suppher actount numbers

Upon venfication {lo nclude a s8g visit) and aler a 30-day waitng penod, we will 1ssue a umeue Form ST.10C 1o qualified
retailers Yeu can then use Formn 8T 10C o purchase cigareties tax exemml.
Va Depl.of Taaton 6201075 Rev 0348
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Instructions for Form ST-10C Application

General: Beginning January | 2018 caretie retaslers are
required 10 use Ferm ST-18C Cigarette Resale Certificate
of Exemption to purchase cigareties tax exempt for resale
n Virgima

Filing Procedure: CigareRe retalers must be registssed for
Virgima Reta Sales and Usea Tax

tach locaten intending to purchase cigarettes tax axemm
must comslete Form ST 10C Application in its entirety Cal
the tebacco unit for speciat instructions if you are anpiying
for 10 or more locations Enclose $50 00 non-refundable
fee Make your cheack mpayable to the Virgimia Department
#f Taxaten and mail the apphcaton and payment o
TOBACCO TAX UNIT, Department of Tasation. P.O. Box

Expedited Process Businesses with valid ABC hcenses
o ®ther Tobacco Product {OTP) Distnbutor s permuiis are
exempl frem the 558 00 non.refundable fee Issuance of
exemplien certificates to businesses withvalid ABL licenses
or OTP Dstnbutor's permits will he expedited

Upon venficaion (o include a sue wisity and after 2 20
day wating penod we will 15sue a umque Form ST-10C
to qualified retalers You can then use Form ST-10C to
puithase cigarelies tax exempt

Questions: | you have any questions, please call {804}
371-0730 or visit sur wehsite 21 www.tax.virginia.gov

715. Richmond. Virginia 23218.0715

Penaity for fraudulent purchase of cigarettes

-

Any person wha purchases 5,000 {25 cartons} cigarettes or fewer using a forged business ficense a husiness license
obtained under false pretenses a forged or mvalid Virgin sales and use ax exemplsn certificate, a forged or invald
Yirgima cigarette exemption certificate or a Virginia sales and use tax exemplion cerdficate obtaned under faise
pretenses is guilty of a Class 1 misdemeanor for a first offense and a Class 8 felony for a second or subsequent offense

Any person who purchases more than 5.000 {25 cartons) cigarettes using a {orged busii®ss icense, a business
ficense oblained under false pretenses, a forged or invald Virginia sales and use tax exernplion certificate a ferged
or invahd Virginia cigaretle exemption cestificate, or a Virginia sales and use tax exemption centificate obta:ned under
false pretenses 15 quilty of a Class 6 felony for a first affense and a Class § felony for & second of subsequent offense

Any person who viclates the prowsions of Ya Code § 58 1 1017 3 will be assessed a cwvil penalty of (1) $2 50 per pack
but no less than $5.000. for a first offanse (i) $5 per pack dut no less than $10 000 for a second offense committed
within a 36 month period and .. $10 per pack, aul no fess than $30.000. for a third or subseguent offense commutted
within @ 36-month genod The civil penalties will be assessed and collected by the Department of Taxation as other
taxes are collecied

The provisions of Va Code § 58 1 1017 3 will not preciude prosecution under any other statute

Sales or leases presumed subject to tax: exemption certificates

All sales of cgarettes, bearing Virginia revenue stamps in the Commonwealth shall be subject to the tax until the
contrawy Is established

The burden of proving that a sale distnbution lease or slorage of tangibie persenal property 1s not taxable is upon the
dealer unless he takes from the taxpayer a ceqtificate 10 the efiect that the property 1s 2xempt under this chapter

Obtaining a cigarette exemption certificate

A Cigarette Resale Certificate of Exemplion relieves the person who accepts the cerlificate from any habilty for the
payment or collection of the lax, excep? upon notce from the Tax Commissioner that such cerbficate 1s no longer
acceplable A valid Cigarette Resale Cervficate of Exemption must be signed by and bear the name and address of
the taxpayer ndicate the number of the certificate of registration 1ssued 10 the taxpayes and be in the form the Tax
Comnussioner has prescrbed

Maintaining records

175

Every person recerving stonng selling handlng or transporting nigarettes i any manner whatsoever, must save
all snvoices, books papers canceled checks, or other documents relating ¢ the purchase sale exthange recept
or fransportation of all cigaretes for a pencd of three years All inyeices books papers canceled ¢hecks or othey
memoranda and records will be subject to audi and inspecton at all imes by any duly authonzed fepresentative of the
Depanment of Taxation Any person who fails or refuses to keep and preserve the records as required in this secion will
be guilty of a Class 2 misdemeanor The Depariment of Taxation may impose a penalty of $1 000 for each sday that the
person fails or refuses te allow an audy or nspection of the records



Appendix K

Department of Planning and Budget

2021 Fiscal Impact Statement

1. Bill Number: HB2164
House of Origin ® Introduced O Substitute O Engrossed

Second House O InCommittee O Substitute O Enrolled

2. Patron: Hope
3. Committee: House Appropriations
4. Title: Tobacco retail licensing

5. Summary: The bill establishes a subfund of the Enterprise Fund, to be known as
theTobacco Retail Administration Subfund (Subfund).

The bill provides that all moneys deposited, less net profits, are subject to appropriation,
for the payment of (i) the salaries and remuneration of the members, agents, and
employees of the Board and; (ii) all costs and expenses incurred in establishing and
maintaining government stores and in the administration of the provisions of this title,
including the purchasing, building, leasing and operation of distilleries and the
manufacture of alcoholic beverages; and (iii) all direct and indirect costs and expenses
incurred in the administration oflicenses and enforcement of laws under the newly
created §§4.1-600 through 4.1-605 {(Registration and Restrictions for Tobacco Retailers),
which shall be accounted for from the Subfund.

The bill establishes that no tobacco retailer can operate a tobacco retail establishment,
conduct business as a tobacco retailer, or otherwise sell or offer to sell tobacco products
at retail unless such tobacco retailer has obtained a license from the Authority.
Violations mayresult in a civil penalty of $500 for a first offense and $1,000 for a second
or subsequent offense within a 36 month period. Any tobacco retailer may apply for a
license to operate atobacco retail establishment and conduct business as a licensee
according to forms and procedures prescribed by the Authority. Licensees must display
their license in a prominentplace within the licensed business.

The bill prohibits any person from selling tobacco products or hemp products intended
forsmoking from a vending machine. In addition, the bill requires age verification for

purchasers less than 30 years of age.

The bill defines “electronic smoking device” and redefines “tobacco product”.
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6. Budget Amendment Necessary: See Line 8. Nongeneral fund appropriation will be
needed.

7. Fiscal Impact Estimates: Preliminary (see Line #8)

8. Fiscal Implications: According to the Virginia Alcoholic Beverage Control Authority
(ABC), additional personnel will be needed to enforce the provisions of this bill. Data
fromABC'’s Bureau of Law Enforcement suggest there may be as many as 4,000 new
licenses requested from vape shops, tobacco shops and cigar shops as a result of this
legislation.

ABC estimates an additional 7 license record technicians ($342,363) and 12 special
agents(initial cost of $1,320,000, with an ongoing cost of $819,289) will be required to
meet the requirement of this bill. The initial cost for special agents includes equipment
and trainingcost of $500,711. In addition, information technology costs are expected to
be incurred to create a tobacco license within the existinglicensing system.
Information technology costsare estimated to be $225,000.

The bill provides that moneys in the Subfund, created by this bill, are to be used solely
for the purpose of funding the Authority’s direct and indirect costs of administration of
licensesand enforcement of laws under Chapter 6 (Registration and Restrictions for
Tobacco Retailers). Expenditures and disbursements from the Subfund can be made by
the State Treasurer on warrants issued by the Comptroller upon written request signed
by the Chief Executive Officer of the Authority. The Authority will likely incur expenses
for personnel and other operating expenses prior to collecting tobacco license revenue.
The bill is silent asto how these expenses are to be covered.

According to the State Corporation Commission, the bill is not expected to create a
materialfiscal impact on agency operations.

9. Specific Agency or Political Subdivisions Affected: Alcoholic Beverage Control
Authority, and State Corporation Commission

10. Technical Amendment Necessary: No

11. Other Comments: None
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COMMONWEALTH of VIRGINIA

Office of the Attorney General

Jason S. Miyares 202 North 9th Street
Attorney General Richmond, Virginia 23219

October 9, 2023
VIAELECTRONIC MAIL

Ms. Marty H. Kilgore

Executive Director

Mr. Andrew V. Sorrell

Deputy Director

Virginia Foundation for Healthy Youth
701 E. Franklin Street, Suite 500
Richmond, Virginia 23219
Marty.Kilgore@healthyyouthva.org
Andrew.Sorrell@healthyyouthva.org

Re:  Intended Uses of Funds Received from Virginia’s Settlement
with JUUL Labs, Inc.

Dear Marty and Andy:

Thank you for contacting our Office on behalf of the Virginia Foundation for Healthy Youth
(“VFHY”) to inquire about the intended purposes for which funds from Virginia’s settlement with
JUUL Labs, Inc. (“JUUL”) may be used.

The JUUL settlement, which was entered as a Consent Judgment by the City of Richmond
Circuit Court on December 16, 2022," resolved a years-long investigation of JUUL for its alleged
youth-focused advertising of electronic nicotine delivery systems (“ENDS”). As we alleged,
JUUL relied on social media campaigns, easily concealable device designs, youth-friendly flavors,
and other means to lure Virginia’s youth into using its ENDS products.

! Commonwealth v. JUUL Labs, Inc., No. CL-225236-01 (City of Richmond Circuit Court).
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JUUL Settlement Funds
October 9, 2023
Page 2 of 3

Paragraph 43 of the JUUL Consent Judgment makes clear the parties’ intentions with
respect to potential uses of the settlement funds. The funds should be used for:

a. Programs that provide cessation assistance to Virginia residents who were
exposed to ENDS while under the age of 21;

b. Education or prevention programs that are designed to prevent or reduce use of
ENDS by Virginia residents who are under the age of 21;

c. Research in support of preventing ENDS use by Virginia residents who are
under the age of 21 by independent third parties;

d. Programs or equipment that are designed to abate the impact that ENDS and
other nicotine products have had on Virginia students, schools, school districts
and to prevent such impact in the future; and

e. Efforts to mitigate the impact of, including by enforcing Virginia and federal
law with respect to, disposable ENDS, synthetic-nicotine products, and
companies that have not taken steps similar to those described in this Consent
Judgment to limit access to or usage of nicotine and nicotine-synthetic products
by Virginia residents who are under the age of 21.

Each of these intended uses has, at its core, a concern about protecting Virginia’s vulnerable youth
from the lure of ENDS products.

As you all know, the General Assembly passed S.B. 1350 during its 2023 Reconvened
Session, which tasked the Virginia Alcoholic Beverage Control Authority with conducting a study
to assess a potential regulatory scheme for manufacturers, distributors, and retail dealers of liquid
nicotine. Of course, JUUL’s ENDS products rely on the use of liquid nicotine to create a nicotine-
containing vapor that is inhaled by the user. Thus, a reasoned regulatory scheme containing age
restrictions for liquid nicotine sales and addressing youth-focused marketing of liquid nicotine
products could be a strong step forward in protecting Virginia’s youth from ENDS products.

Accordingly, using a portion of the JUUL settlement funds to enforce regulations
governing the manufacture, distribution, and sale of ENDS products in Virginia could align with
the purposes identified in q 43(e) of the Consent Judgment. On the other hand, using the JUUL
settlement funds to defray the cost of licensing and other fees that such a regulatory scheme may
impose on liquid nicotine manufacturers, distributors, and retailers would not align with those
purposes. Indeed, such a use of the JUUL settlement funds would support those seeking to profit
from the sale of liquid nicotine, where the funds should be used to protect Virginia’s vulnerable
youth from ENDS products.

Thank you for the opportunity to provide our thoughts.
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JUUL Settlement Funds
October 9, 2023
Page 3 of 3

/-Sjncerely,
J

James E. Sco
Assistant Attorney General
Consumer Protection Section
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Appendix 6

Stakeholder Recommendations

October 10, 2023, Letter from VSFA

Behavioral Health and Developmental Services
Tobacco21 Comments

October 6, 2023, letter from VPCMA

October 26, 2023, letter from Dylan Bishop
October 23, 2023, letter from Senator Ebbin
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Cictober 10, 2023

VIA ELECTRONIC MAIL
John W, Damel IT, Esq.
Counsel & Chief Government Affairs Officer

Virginia Alcoholic Boverage Control Authority
Tolueamielidf vipginigube.com

RE: Chapier 761, 2023 Acts of Assembly {SR1350/HB229%6) Study Group Assessing a
Potential Livensing Scheme for Liguid Nicotine Merchants in Virginia

Dear br, Daniel,

Thank you for the npportunily to submit written comments on belhalt of the Virginia Smuke Free
Association (“VSFA®) to the Stidy Group asscssing a potential livensing scheme lor lignid
i1, [ petiemidd 1 inC vapor products
r the introduction of the
tfally request that you
ciate your Cooperation

nicotine merchanti
retailers, diatribut
2023 legislalion,
inconporate the by
in this regard.

Hk

L INTRODUCTION

Unlike most states, the sale of nicotine vapor products (“N'WPs") in Vieginin 15 essentially
piregulated. Therc cxists no license or registration requirements for retailers, empirical data shows
that existing penalties for selling NVPs to underage persons are nol stringent enough to deter
underage salcs; and, the tax imposed on liquid picotive remains uncodified and practcally
unenforecable—all of which serve to the disadvantage of the industey’s legitimate aclors and
jeopardize public safety. Consequently, VSFA roquested the introduction of SB1350/HB2296

during the 2023 General Assembly to:

Reduce underage sales/use of nicotine vapor products;

Codily best practices relating to the sale of liquid nicotine products;

Cadily the tax imposed by the Commonwealth on liquid nicotine; and.

Ralster enforcement mecharisms and rosources relaling fo underage sales and tax

ol

compliance.
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VSI'A remains steadfast in its support of these poals and, 1o tat end, respectlully requests this
Study Group recommend the implementation of a licensing frameworle for the Conumonwealth’s
liquid nicotine merchants. Specifically, VSTA requests this Group endaorse the legislative proposal
attached hereto as Exhibit 1.

II. CLURRENT FRAMEWORK
a. Existing Penalties Nal Siringent Enough fo Deter Underage Sales

While Va. Code § 18.2-371.2 provides that “JiN]o person shall seli tn, distribute to, purchase ibr,
ar knowingly permit the purchasc by any person toss than 21 vears of ape, knowing or haviug
ress0m Lo believe that such person is less than 21 years of age, any tobacco product, nicotine
vapol product, slicmative niceline produet. or hetnp product intended for smoking,” the penalties
are not sufficicntly scverc o deter underage sales. Violations of this provision are punishable as

follows:

* 5100 civi] penalty for a first violation;
= 3200 civil penalty {or a second violation; and
e £500 civil T & bsequegmiclati

al liaj@lity attributable to the
Rathicr, the cfiiporate cntily 15 liable

There are no coneg
person that actuall
for payment of the penaliy.

Despile these penalties, the prevalence of documented undervage sales has ircreased oventbme,
Betwesn September 2016 and Oglober 2022, the Uniled States Food and Drug Administration
(“FI3A7) reparted 192 complisnee checks resulting in the sale of a N'VP to an underage person in
Wirginia, which equates to roughly 32 instances per year or slightly under thres per month.' In the
proceeding eight manths, from Octaber 2022 theough June 2023, the FIA reported an additional
91 compliance checks resulting in the sale of a NVP to an underage person in Virginia—
approximalely len instances per month and a three-fold mcrease 2 Hence, the data is clear: the
existing penaltics fur selling NVPs lo underage persons do not adequately deter this conduct.
Morcover, without a licensing requirement, ihere is nothing to prevent a repeat offender fioii
continuitg to participale in the retail marked.

b, No Retail License or Registration Requirement

PSee hlio tiiop-veid JdaLwos
1 ihid.

I
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Virginia is one of few states that does not yet require NVP retailers to register with, or ablain a
license from, a regulatory agency. Palicymakers and enforcement agencies lack critically
important markel data, including the aumber of vetailers, lacation ol retatlers, or criminal histories
of the retail establishments’ proprictors, which lvads to myriad issucs, as hecame clear during this
Granp's discussions. For example, the fax imposed an liquid nivoting relies on businesses io sell-
report und, as such, is openly flaunted by some market pariicipants. Without accuratz dafa as to the
number and location of the Commenweallh’s NVP retailers, the Department of Taxation's Tobagco
Grforcement Unil lacks the data and resources necessary Lo adequately audit and enforee tax

compliance.

Similar(y, without a licensing [ramework. there 1s nothing to prohibit an individual with a storied
history of selling tobacco products to underage persons, or worse, lrom participating, in the markel.
The applicants should be thoranghly velled before they are allowed to pariicipate in the maeket.
Viareover, the controlling agency could use License suspensions and revocations as an additional
means to ensure compliance amoeng licensees. A sysem that simply 1equires registrations, which
are essentially rubber stamped, would lack this critical enforcement wstrument. A registration

requitement, simply put, would not go far enough.

[I1. VSFAPFR

istributors. and relailers

VSEA propnses a a
of NV Ps ta obtai to ; in, or into, \ginia from Va. Dept. of
Tusation. Applicants would be require i inal backer®ind checks and presenl

financial records to demensirate tax compliance. Applicants may be denied livensure for certawn
convictions of moral turpitude, multiple instances of underage sales to minors, or evidence of

improper lax avoidance.

VSFA's proposal would also codify industry-wide best practices aimed at reducing Lhe prevalence
of undcrage sales andfor use of NVT's. For example, all products containing liquid nivoline must
be displayed behind a counter or glass, out of reach From children. Third-party age-verification
solterare must be utilized hefore cach sale. The proposal also would impose markeling and labeling
restrictions tu avoid appeal lo minars. Sales would he limited 10 iwo vapor products (batteries,
filters, etc.) und five hottles/puckages of liquid nicotine at a lime to prevent strawman sales. And,
finally, if proposes stiffer penalties for selling underage persons:

s [irst violation: $1,000 civil penalty;

»  Sceond violation: $3.000 civil penalty and 30-duy suspension of license;
e Third violarion: $10,000 civii penalty and permanent revucation of licenss.
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VIPA believes the Virgmia Department of Taxalion to be the most appropriate agency to
administer this licensing program. The agency already “permits” most other lobaceo merchants.
As the permilting agency, the Department of Taxatian would finally have the dala necessary to
adequalely enforee Virginia’s tax on liquid nicotine, i.e., a roster of market participants. The ageney
would need to be involved with licensing anyway, as applicants nust demonstrate compliance with
tax on liquid nicotine, And, linally, the proposed licensing structure would not require the
administering agency to have itz own law endorcement. Instead, the agency could rely on FT2A%s
publicly available enforcement data, which is updated monthly. Moreover, underage sales, cte.,
can ulready be prosecuted by any law enforcement ollicer or Commonwealth’s Attorney in the
Commonwealth. Accordingly, VStA respeetfully requests this Study Group recommend the
implementation of a licensing framework for the Commonwealth’s liquid nicoline merchants.
Specifieally, VSFA requests this Group endorse the lepislative proposal at{ached hereto as Gxhibit
L.

Thank you for your consideratian.
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COMMONWEALTH of VIRGINIA

NELSON SMITH DEPARTMENT OF Telephone (804) 786-3921
COMMISSIONER Fax (804) 371-6638
BEHAVIORAL HEALTH AND DEVELOPMENTAL SERVICES www.dbhds. virginia.gov

Post Office Box 1797
Richmond, Virginia 23218-1797

VIA ELECTRONIC MAIL

John W. Daniel Il, Esg. Counsel/Chief Government Affairs Officer
Virginia Alcoholic Beverage Control Authority
john.daniel@virginiaabc.com

RE: Chapter 761, 2023 Acts of Assembly (SB1350/HB2296) Study Group “Report of the Virginia Alcoholic
Beverage Control Authority on the Assessment of a Licensing Scheme for Liquid Nicotine” (Draft)

Dear Mr. Daniel,

Thank you for your work on the draft described above and for your willingness to convene the
stakeholder study group this year. I'd like to submit the following comments for your consideration. In
response to:

“The Department of Behavioral Health and Developmental Services was represented by Colleen Hughes
who serves as the SYNAR Coordinator for the Department. Ms. Hughes focus was likewise on the need
to address underage sales and that the appropriate way to address that was likely through a licensing
scheme for retailers, or at a minimum a registration program for those retailers.”

I'd like to clarify that | presented on:

e  What the Synar regulation states and the impact to Virginia if not met.

e Enforcement history including how DBHDS partners with ABC to conduct Synar checks and the
history of the FDA contract in Virginia

e Past year of enforcement data — Synar, FDA, and one-time supplemental checks

e Retailer landscape — number of known stores and type of store

e Young Adult Survey data related to vaping — lifetime use trends, age of first use, risk perception,
and ease of access which included 48% of 18-20 year old saying they “bought at a store...”

| did not advocate for, or against, a licensing scheme.
Respectfully submitted,
Colleen Hughes

Synar Coordinator, Office of Behavioral Health Wellness
Department of Behavioral Health and Developmental Services
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eighteen twenty-one
October 26, 2023

VIA ELECTRONIC MAIL

John W. Daniel ll, Esq.

Counsel/Chief Government Affairs Officer
Virginia Alcoholic Beverage Control Authority
john.daniel@virginiaabc.com

RE: Chapter 761, 2023 Acts of Assembly (SB1350/HB2296) Study Group
“Report of the Virginia Alcoholic Beverage Control Authority on the Assessment of a Licensing Scheme
for Liquid Nicotine” (Draft)

Dear Mr. Daniel,

The Preventing Tobacco Addiction Foundation/Tobacco 21 thanks you for your work on the draft
described above and for your willingness to convene the stakeholder study group this year. Contrary to
your conclusion that the work group did not find consensus, however, we believe there was indeed
consensus and in fact strong support for a licensing program for nicotine retailers, to prevent or curb the
sale of these products to underage youth and to assist the state with the monumental task of annual
inspections to comply with federal “Synar” requirements. The consensus stakeholders still need time to
reach is to determine what retailers should be included in the licensing requirement (nicotine/vape;
combustible tobacco; cigar, etc.), as well as specific provisions of a licensing law regarding fees, renewals,
compliance checks and penalties. Also whether there should remain in state code those penalties that
can be levied on youth under 21 who attempt to purchase, use or possess nicotine or tobacco.

We believe it was clearly demonstrated in multple presentations that Virginia remains unacceptably out
of compliance with state and federal “Tobacco 21” laws, and, as also noted, that 43 other states have
already determined tobacco retail licensing is essential to retailer compliance. Therefore, we respectfully
request you amend the report to reflect this consensus and stated need for Virginia to enact a licensing
program for nicotine/tobacco retailers.

Respectfully submitted,

Shannon Quinby
Eastern Region Director
Preventing Tobacco Addiction Foundation/Tobacco 21

Preventing Tobacco Addiction Foundation/Tobacco 21
5600 Dublin Road.Dublin, OH.43017
www.tobacco21.org
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October 6, 2023
VIA EMAIL: John.Daniel@virginiaabc.com

Mr. John W. Daniel, II

Virginia Alcoholic Beverage Control Authority
7450 Freight Way

Mechanicsville, VA 23166

Email

RE: Liquid Nicotine Workgroup
Dear: Mr. Daniel,

We, the retail industry, collectively write you to express our opposition to the creation of a
licensing and enforcement scheme dedicated solely to liquid nicotine products. This onerous
solution will distress essential small businesses that have grown overly burdened by inflation,
labor costs, and retail crime. As an industry, we remain vigilant in conducting thorough
identification checks of customers to prevent underage purchases of prohibited products.

Brick-and-mortar retail stores have faced numerous challenges since the pandemic and additional
regulation will have a negative impact. Tobacco and adjacent products have a complex tax and
regulatory structure in place. Each additional requirement further complicates their operation.
This impact is felt disproportionately by small businesses.

During the COVID-19 pandemic, there were no inspections of stores; however, the data on
retailer violations remained frozen artificially high. This purported data has created a false
narrative. Tobacco retailer compliance rates have historically been comparable to those of
alcohol retailers without the extensive investment of financial and human resources by taxpayers.
Virginia businesses have significantly fewer violations than states with similar populations and
neighboring states.!

1 FDA: Compliance Check Inspections of Brick and Mortar Tobacco Product Retailers
(September 2016 — August 2023) https://timp-ccid.fda.gov/
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Underage Sales of E-cigarettes (Similar Population)

State Population Violations E-cigarette Licensing
North Carolina 10,698,973 1461 No
Michigan 10,034,113 1192 No
New Jersey 9,261,699 715 Yes
Virginia 8,683,619 342 No
Washington 7,785,786 957 Yes
Arizona 7,359,197 346 No
Tennessee 7,051,339 526 No

Underage Sales of E-cigarettes (Neighboring States)

State Violations E-cigarette Licensing
North Carolina 1461 No
West Virginia 531 No
Tennessee 526 No
Maryland 500 Yes
Kentucky 374 No
Virginia 342 No
Delaware 109 No

Thank you for your thoughtful consideration of our concerns with creating additional
regulations. Please do not hesitate to contact our organizations should you have any further

questions.
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Sincerely,

The Virginia Asian American Store Owners Association

The Virginia Petroleum & Convenience Marketers Association




October 26, 2023

VIAELECTRONIC MAIL

John W. Daniel II, Esq.

Counsel & Chief Government Affairs Officer
Virginia Alcoholic Beverage Control Authority
john.daniel@virginiaabc.com

RE: Chapter 761, 2023 Acts of Assembly (SB1350/HB2296) Study Group Draft Report

Dear Mr. Daniel,

Thank you for providing the opportunity to submit written comments to the above-mentioned
Study Group’s draft report on behalf of the Virginia Smoke Free Association (“VSFA™). Based on
our review of the draft report, VSFA believes that certain clarifications are in order. Moreover,
VSFA respectfully disagrees with the draft report’s findings and urges that it be amended to more
accurately describe the presentations and comments provided during the July 25 and September
20 meetings, which demonstrated a consensus for licensing.

First, the draft report seems to divide the stakeholders in to two distinct camps: “advocates for
licensing” and “the retailers and wholesalers.” However, we believe this distinction to be a
potentially misleading dichotomy, as VSFA is (1) primarily comprised of retailers and wholesalers
of nicotine vapor products and (2) a proponent of licensing. In fact, VSFA explicitly described
itself as “represent[ing] the interests of Virginia’s nicotine vapor products manufacturers,
distributors, and retailers” during its July 25 presentation to this study group. See The Industry’s
Case for Licensure, presented July 25, 2023, at slide 2; emphasis added. VSFA is also the entity
that requested the introduction of SB1350 and HB2296 during the 2023 session of the General
Assembly, which sought to implement a licensing framework for these retailers, and which
ultimately led to this study. Therefore, it cannot in good faith be said that:

- “manufacturers and retailers were solicited to make presentations at the inaugural session
but chose not to do so;”

- “[e]qually strong in their advocacy in opposition to licensing scheme [SiC] were the
retailers, the manufacturers, retailers [Sic] and wholesalers;” and
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“the advocates for licensing and the retailers and wholesalers were unable to find
consensus.”

Accordingly, VSFA respectfully requests that these aspects of the draft be stricken from the report
or, alternatively, more accurately described.

In reviewing the draft report in its most charitable light, it is likely referencing proponents and
opponents of licensing as the two distinct groups. However, even then, there are logical
inconsistencies within the draft report’s conclusions.

Opponents to licensing were solicited to make reports at the inaugural session but chose not to do
so. In fact, opponents to licensing did not make a single public statement before the work group
opposing the licensing framework whatsoever during the entirety of this work group’s meetings.
Hence, the draft report’s statement that “[e]qually strong in their advocacy in opposition to
licensing scheme [sic] were the retailers, the manufacturers, retailers [sic] and wholesalers” is
wholly unfounded and must be stricken. It was not until the work group concluded its meetings
that a singular letter was submitted on behalf of the Virginia Petroleum & Convenience Marketers
Association, in conjunction with the Virginia Asian American Store Owners Association, opposing
the creation of a licensing and enforcement scheme to regulate the sale of nicotine vapor products.

In the same vein, it can hardly be said that the participants were unable to find consensus. Every
single presentation or public statement offered at the work group’s meetings were in support of a
licensing framework. Thus, there was consensus—in favor of licensing. Therefore, VSFA
respectfully disagrees with conclusion presented by the work group’s draft report and urges that it
be amended to more accurately describe the presentations and comments provided during the July
25 and September 20 meetings, which demonstrated a consensus for licensing. (Of course, the
report should properly acknowledge the one letter in opposition as well.)

Finally, the draft report fails to include material information, including the slide deck presented by
VSFA in the July 25 meeting, which was requested to be included into the record, as well as any
mention of the FDA enforcement data, which demonstrates the instances of underage sales of
nicotine vapor products has increased in Virginia three-fold since 2016.

VSFA respectfully disagrees with draft report’s conclusion for the reasons stated above and urges
that it be amended accordingly. We would be happy to discuss these comments with you at your
earliest convenience.

Respectfully submitted,

/s/ Dylan D. Bishop, Esq.
Virginia Smoke Free Association
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October 26, 2023

VIA ELECTRONIC MAIL

John W. Daniel 11, Esq.

Counsel/Chief Government Affairs Officer
Virginia Alcoholic Beverage Control Authority

Dear Mr. Daniel:

Thank you for your effort on the workgroup established pursuant to SB1350, which I carried this past
legislative session.

The Authority did not request to be inserted into SB1350; rather, Governor Youngkin substituted the
Authority in place of one of his Cabinet Officials, the Secretariat of Finance, who was the actual official
tasked by the General Assembly to assess a licensing system for manufacturers, distributors, and retail
dealers of liquid nicotine, and to make recommendations. Over the course of this past summer, my staff
has appreciated the opportunity to attend the meetings of the work group.

In reviewing the draft report from the Authority, I write to express my concerns, shared by other
stakeholders of the workgroup, that the wide breadth of support for the licensing of nicotine retailers is
severely underrepresented in the draft report.

I understand, as I know you do well, the complexities of representing opinions expressed in legislative
workgroups composed of varied stakeholders.

If challenges persist for the Authority in accurately clarifying the quantity, as well as the quality, of the
opinions expressed during the meetings of the workgroup, I would recommend including minutes, and
summaries, of the meetings of the workgroup in the final report.

Please do not hesitate to contact my office if we can be of assistance.

Sincerely,

/{ e
:Mﬂh. = fnj "{ul.--—— -
Adam P. Ebbin
Member, Virginia Senate
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